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PER CURI AM *

Nel son WIllians (also known as “Lil’ Bo”) was indicted on six
counts, all relating to the possession and distribution of crack
cocai ne. Specifically, WIlians was charged with (1) conspiracy to
distribute nore than five but less than fifty grans of crack
cocaine; (2) two counts of possession with intent to distribute
crack cocaine; (3) distribution of crack cocai ne; (4) possession of
a firearm in furtherance of a drug trafficking crine;, and (5)

possession of a firearmby a felon.

" Pursuant to 5THQR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



At trial, WIlianms noved for acquittal under FED. R CRIM P
29(a). The district court denied the notion and the jury
subsequently convicted Wllianms on all six counts. WIIlians now
appeal s the denial of his notion for acquittal, contending that the
governnent failed to present sufficient evidence to sustain a
conviction on any of the six charges against him

I

W review the denial of a notion for acquittal de novo,

applying the sane standard as the district court in review ng the

sufficiency of the evidence. See United States v. Anderson, 174

F.3d 515, 522 (5th Gr. 1999). In determ ning whether there was
sufficient evidence to sustain a defendant’s conviction, we view
the evidence and the inferences therefrom in the |ight nost
favorable to the verdict, and ask whether a rational juror could
have found the defendant guilty beyond a reasonable doubt. Id.

It is evident that a majority of WIllians’s six points of
error lack nmerit. Mreover, it is clear that this case has val ue
only to the parties, who well understand the facts and i ssues. W
t herefore confine our substantive discussion to whether there was
sufficient evidence to sustain WIllians’s conviction for (A
conspiracy to violate narcotics laws, and (B) possession of a
firearmin furtherance of a drug trafficking crine.

A

In order to support a conspiracy conviction under 21 U. S.C. 8§

846, the governnent nust show “(1) the existence of an agreenent
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bet ween two or nore persons to violate the narcotics |laws, (2) that
each alleged conspirator knew of the conspiracy and intended to
joinit, and (3) that each alleged conspirator did participate in

the conspiracy”. United States v. Puig-Infante, 19 F.3d 929, 936

(5th Cr. 1994). In this case, the governnent nust show an
agreenent to “distribute and possess wwth intent to distribute nore
than five but less than fifty grans of crack cocaine”, in violation
of 21 U.S.C. 88 841(a)(1) and (b)(1)(B)(3).

As aninitial matter, it is abundantly clear that WIIlians and
Tyrone Smth conbined to distribute |Iess than one gram of crack
cocaine to an undercover officer on April 9, 2003. This fact
al one, however, cannot support a finding that Wllianms and Smth
engaged in a conspiracy to distribute additional quantities of
cocai ne. Nothing in the record suggests any ongoi ng agreenment
between the two. At trial, the governnent conceded that it could
not link Smth to the cocaine seized fromWIIlians s residence on
Novenber 12, 2003. Moreover, there is no evidence to suggest the
exi stence of any unidentified third party with whomW I |ians m ght
have conspired to distribute cocai ne.

G ven the utter lack of evidence on this point, no rationa
juror could have found beyond a reasonable doubt that WIIlians
conspired to distribute nore than five grans of crack cocaine. W
therefore hold, as we nust, that the district court erred in
denying Wllians’s notion for acquittal on the conspiracy charge.

B
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Turning to WIllians’s one renmai ning argunent of note, we hold
that the governnent presented sufficient evidence to sustain
WIllianms’s conviction for possession of a firearmin furtherance of
a drug trafficking crine, inviolation of 18 U S.C. § 924(c)(1) (A

and (c)(1)(B)(i). In United States v. Ceballos-Torres, 218 F.3d

409 (5th Gr. 2000), we set forth a multi-factor test for

det erm ni ng whet her possession of a firearmis “in furtherance” of

a drug crine. The relevant factors include, inter alia, the
“accessibility of the firearm ... whether the gun is | oaded
proximty to drugs or illegal profits, and the tine and
ci rcunst ances under which the gun is found”. |d. at 414-15.

In the instant case, police found a | oaded sawed-of f shot gun
and a nine mllineter pistol literally ontop of thirty-three grans
of cocaine and a digital scale in Wllians’s attic, as well as a
| oaded AK-47-style assault rifle hidden under the dresser in
WIllians’s bedroom WIIlianms contends that, because the attic is
relatively difficult to access — the police were forced to clinb
on a chair to reach it — so too were the shotgun and pistol
making it unlikely that they would be used “in furtherance” of a
drug crine.

We need not linger long onthis argunent. Whatever difficulty
WIllians faced in accessing the shotgun and pistol, they were
W t hout question, readily avail abl e to hi mwhen he needed t hem nost
— 1.e., when he was retrieving cocaine prior to nmaking a sale. W
therefore hold that the evidence adduced at trial was sufficient to
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showthat Wllianms's firearns afforded hi madded security while he
engaged in the sale of narcotics. Accordingly, the district court
did not err in denying Wllians’s notion for acquittal on this
count .
|1

For the foregoing reasons, we REVERSE the district court’s
denial of WIllians’s notion for acquittal on the charge of
conspiracy to distribute and possess with intent to distribute nore
than five but less than fifty grans of crack cocai ne, and VACATE
WIllianms’s conviction and sentence on that count. The judgnent of
the district court is, in all other respects, AFFI RVED

AFFI RVED i n part; REVERSED and VACATED in part.



