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PER CURI AM *

Earnest M|l er appeals his conviction and sentence, foll ow ng
ajury trial, for the follow ng offenses: possession of a firearm
af ter having been convicted of a felony, in violation of 18 U S. C
88 922(g) (1) and 924(e) (count 1); possession of an indeterm nate

quantity of cocaine base with intent to distribute, in violation of

* Pursuant to 5THCQR R 47.5, the court has determ ned that this
opi ni on should not be published and is not precedent except under the
limted circunstances set forth in 5THCR R 47.5. 4.
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21 U S.C. § 841(a) (count 2); and possession of a firearmduring a
drug-trafficking crinme, inviolation of 18 U S.C. §8 924(c)(1). The
district court inposed the follow ng sentence, enhanced under the
Armed Career Crimnal Act (*“ACCA’) and arned-career-crimnal
guideline, 18 U S.C. 8 924(e) and U S.S.G 8§ 4B1.4: concurrent
prison terns of 262 nonths as to count 1 and 240 nonths as to count
2; a consecutive 60-nonth prisontermas to count 3; and concurrent
supervi sed rel ease terns of, respectively, five, three, and five
years.

For the first tinme on appeal, MIler argues that his sentence,
as determned pursuant to the sentencing quidelines, IS

unconstitutional wunder Blakely v. Washington, 124 S. Ct. 2531

(2004).! He contends that the offense | evel for his cocaine-base-
possessi on charge, which was determ ned by the district court to
have been 26, should have been only 12, the offense level for a
m ni mum quantity of cocai ne base.

In Apprendi v. New Jersey, 530 U S. 466, 490 (2000), the

Court held that, “*[o]ther than the fact of a prior conviction, any
fact that increases the penalty beyond the prescribed statutory

maxi mum nust be submtted to a jury, and proved beyond a reasonabl e

I MIller al so enphasi zes that, in Booker v. United States, No. 04-
104, which was pending in the Suprene Court when Ml ler filed his briefs
herein, that Court was considering whether to extend Blakely to the
federal sentencing guidelines. A decision was issued in Booker after
bri efing had been conpleted here. United States v. Booker, 125 S. Ct.
738 (2005).
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doubt.’” In Blakely, 124 S. C. at 2537, the Court held that “the
‘statutory maxi mum for Apprendi purposes is the nmaxi mum sentence
a judge may inpose solely on the basis of the facts reflected in
the jury verdict or admtted by the defendant.”

I n Booker, 125 S. C. at 756, the Court extended Blakely to
the federal guidelines, holding that “[a]ny fact (other than a
prior conviction) which is necessary to support a sentence au-
thorized by the facts established by a plea of guilty or a jury
verdi ct nust be admtted by the defendant or proved beyond a rea-
sonabl e doubt.” The Court excised 18 U S.C. 8§ 3553(b)(1) of the
Sentencing Reform Act, rendering the guidelines effectively
advi sory rather than nmandatory. Id. at 764-65. Under Booker
district courts are still required to consider the guidelines, and
Booker applies to this direct appeal. See id. at 757-69.

A chal |l enge under Bl akely and Booker that is raised for the
first time on appeal, however, is reviewable only for plain error.

United States v. Mares, 402 F.3d 511, 520-21 (5th Gr. 2005),

petition for cert. filed (U S. Mar. 31, 2005) (No. 04-9517). Even

if the district court plainly erred by enhancing M1l er’s guideline
sentence based on factors not submtted to the jury, MIIler cannot
prevail on appeal unless he shows that the error affected his
“substantial rights.” [d. at 521. This requires himto show that
the district court would have reached a “significantly different

result” under an advisory sentencing regine. 1d. Mller cannot
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make t hat show ng, because at trial he stipul ated that cocai ne base
was found in his honme, and the stipulation referred directly to a
police report showing that 6.0 grans of the substance was
recovered.

MIler also contends, for the first tinme on appeal, that his

ACCA sentence is unconstitutional under Bl akely. In Al nendarez-

Torres v. United States, 523 U S. 224, 235 (1998), the Court held

that a prior conviction is a sentencing factor under 8 U S.C 8§
1326(b)(2) and not a separate elenent of a crimnal offense.

Apprendi left Al nendarez-Torres intact; as noted above, Apprend

states that the “fact of a prior conviction” need not be submtted

to ajury. See Apprendi, 530 U S. at 489-90.
The holding in Booker applies to “[a]Jny fact (other than a
prior conviction).” Booker, 125 S. . at 756. Accordingly, the

line of authority fromAl nendarez-Torres to Booker does not require

that a prior conviction be treated the sane way as other factors
that affect a sentence. Even if Booker did render MIller’s ACCA
and 8 4Bl.1 sentence unconstitutional, there is not enough
informationin the record to justify a conclusion that the district
court plainly erred in determining that MIller’s arned-robbery
convictions were sufficiently separate that they qualified as the
“two prior felony convictions” necessary to support the arned-
career-crim nal enhancenents. See Mares, 402 F. 3d at 521; U S. S. G

§ 4B1. 1.
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The conviction and sentence i s AFFI RVED.



