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PER CURI AM *

This case arises out of Mattie Anpbs’s unsuccessful pro se
attenpts to sue certain Medicare internediaries and individuals

associated with them To date, Anpbs, the plaintiff-appellant,

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



has filed three such suits, all of which have been di sm ssed.

She now appeals the dism ssal of her third lawsuit. For the

follow ng reasons, we AFFIRMthe judgnent of the district court.
|. FACTUAL AND PROCEDURAL BACKGROUND

Anos is a Louisiana resident who owmns a hone health care
agency, P.D.C. Health Care (“PDC’). PDC offers hone health
services to patients receiving Medicare benefits. During the
relevant tinme periods, the United States Departnent of Health and
Human Services (“HHS’) contracted with several private insurance
conpanies to act as fiscal internediaries between Mdicare and
PDC, including Blue Cross & Blue Shield (“BCBS’) of New Mexi co,
Pal nett o Governnent Benefit Admi nistrators (“PGBA’), and BCBS of
South Carolina. These internediaries were, inter alia, in charge
of processing PDC s Medicare reinbursenent clains.

On April 30, 2001, Anps, proceeding pro se, sued BCBS of New
Mexico and five individual defendants in the Western District of
Loui siana for failing to approve Medicare clainms submtted by
PDC. According to Anbs’s lawsuit, these defendants falsified
records in an effort to steal mllions of dollars from her
busi ness. The individual defendants responded by filing a notion
to dismss, and the clains against themwere dismssed at the
outset of the litigation pursuant to FED. R Cv. P. 12(b)(4) &
(5). BCBS of New Mexico then noved to dism ss the conpl ai nt

because of Anbs’'s failure to exhaust her adm nistrative renedi es.



On June 7, 2002, before the district court ruled on BCBS of New
Mexico’s notion to dismss, Anps re-filed her action against the
i ndi vi dual defendants in another division of the Western District
of Louisiana. On August 7, 2002, this new case was consol i dated
wth the case still pending agai nst BCBS of New Mexico. On
Novenber 6, 2002, a magistrate judge issued a report and
recommendati on suggesting that the district court dismss all of
Anos’ s cl ai ns because she had not exhausted her adm nistrative
remedies. On Decenber 3, 2002, the district court adopted the
magi strate judge’s recomendati ons and di sm ssed Anps’ s cl ai ns
for lack of subject matter jurisdiction. On June 18, 2003, this
court affirnmed the judgnent of the district court in an

unpubl i shed decision. See Anbs v. Blue CGross NM No. 03-30064,

2003 W 21756364 (5th G r. June 18, 2003).

Undeterred, Anps, proceeding pro se and in forma pauperis,
filed yet another conplaint in the Western District of Louisiana
on Septenber 29, 2003. 1In this conplaint, Anbs sued BCBS of New
Mexi co, BCBS of South Carolina, PGBA Kathy Giffin (an enpl oyee
of PGBA), Debbie D xon (a PGBA supervisor), Bonnie Mchal ski (a
PGBA technician), Ken Godbold (a PGBA supervisor), BCBS
Adm ni strator, Rocky Muntain Health Systens, Shawndra Wite,
Tri-Span, Inc. (collectively, the “federal defendants”), and
Conrad & Associates (“Conrad”). Anobs had previously naned five

of these parties as defendants in her April 30, 2001, conplaint:



BCBS of New Mexico, Kathy Giffin, Debbie D xon, Bonnie
M chal ski, and Ken Godbol d.

Anps’ s Septenber 29, 2003 conplaint, simlar to her prior
conplaints, alleged that certain Medicare internediaries: (1)
failed to approve Medicare clains submtted by PDC, and (2)
falsely clainmed that they nade overpaynents to PDC. According to
this conplaint, these internediaries are still claimng nonies
not due to themand are w thhol ding nonies due to Anbs in an
attenpt to defraud her. Specifically, Anps alleges that BCBS and
PGBA have colluded with each other to defraud her. Furthernore,
she states that the defendants “put together an el aborate schene
that successfully stole mllions of dollars fromplaintiff and
her conpany through fraud and falsification of records to two
separate governnental agencies.” Anps also clains that PGBA
wrongfully took nonies for overpaynents totaling hundreds of
t housands of dollars, although she does not specify precisely
when this taking occurred.

While Anps’s |latest conplaint is difficult to conprehend and
does not specify precisely how the defendants took noney from
her, a review of the record shows that her clainms relate to two
actions taken by BCBS of New Mexico. [In 1993, BCBS of New Mexico
deternmi ned that PDC had been overpaid in the amount of $465, 953.
Accordingly, it issued a Notice of Program Rei nbursenent on
Septenber 7, 1993, notifying PDC of the overpaynent and of its

right to appeal within 180 days. At the tine that Anps’s prior



conplaints were dismssed in 2002 for failure to exhaust her
adm ni strative renedi es, Anbs had not appeal ed this overpaynment
determ nation. However, on August 23, 2003, approxinmately eight
mont hs after the dism ssal of her prior clainms and nearly ten
years after the issuance of the 1993 Notice of Program
Rei mbursenent, Anps filed an appeal of this overpaynent
determnation. This appeal is still pending. Simlarly, BCBS of
New Mexico notified PDC of another overpaynent of $318, 540 on
Septenber 7, 1994, and it once again gave PDC 180 days to appeal
the Notice of Program Rei nbursenent. Anos did file a tinely
appeal of this overpaynent determ nation. However, on July 23,
2002, the HHS s Provi der Rei nbursenent Review Board (“PRRB’)
di sm ssed this appeal because Anps failed to appear at the
hearing on the appeal.

Shortly after Anps filed her Septenber 29, 2003 conpl ai nt,
all of the defendants filed notions to dismss. On April 27,
2004, a magistrate judge issued a report and recommendati on
suggesting that the district court grant the defendants’ notions
to dismss. The federal defendants (i.e., all defendants other
than Conrad) noved to dismss for |ack of subject matter
jurisdiction because Anps failed to exhaust her adm nistrative
remedies prior to filing suit. The magistrate judge recommended
that all clains against the federal defendants be dism ssed for
this reason. Conrad, an accounting firmthat audited reports
submtted by Anbs to PGBA, al so noved to dism ss on a nunber of
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grounds. The magi strate judge recomended that Anps’s clains
agai nst Conrad be di sm ssed because they were baseless (i.e.,
because Anpbs only nentioned Conrad in her jurisdictional
allegations and in her prayer for relief). The magistrate judge
al so included a “Sanctions” section in her report. In this
section, she stated that “[i]n |ight of the clearly duplicative
filings by Anmpos, plaintiff is warned that future filings of
frivolous suits may result in sanctions, including the assessnent
of attorneys fees and costs against plaintiff.” The magistrate
judge then concluded that “in order to prevent future filings of
duplicative cases containing the sane procedural defects, the
under si gned recommends that the court require Anbs to obtain

| eave of court to file future cases in any office of the Federal
Court in the Western District of Louisiana.”

On May 14, 2004, the district court accepted the nagistrate
judge’ s recommendations, dism ssed Anbs’s cl ains, and ordered
Anmos not to file future clainms without first obtaining | eave of
court. Anpbs now appeals the district court’s dism ssal of her
case.

Il. STANDARD OF REVI EW

This court reviews a dismssal under FED. R Qv. P. 12(b)(6)

de novo, applying the sane standards as the district court.

Ramming v. United States, 281 F.3d 158, 161 (5th Gr. 2001) (per

curiam). A conplaint wll be dismssed under Rule 12(b)(6) only



if “it appears beyond doubt that the plaintiff can prove no set
of facts in support of his claimwhich would entitle himto

relief.” Conley v. G bson, 355 U S. 41, 45-46 (1957).

Simlarly, this court reviews questions of subject matter

jurisdiction de novo. Bissonnet Invs. LLCv. Quinlan (In re

Bi ssonnet Invs. LLG), 320 F.3d 520, 522 (5th Cr. 2003).
Pro se pleadings are held to | ess stringent standards than

formal pleadings drafted by lawers. Mller v. Stannore, 636

F.2d 986, 988 (5th Gr. Unit A Feb. 1981). However, even if a
plaintiff is proceeding pro se, “conclusory allegations or |egal
concl usi ons masquer adi ng as factual conclusions wll not suffice

to prevent a notion to dismss.” Fernandez-Mntes v. Allied

Pilots Ass'n, 987 F.2d 278, 284 (5th Gr. 1993).

[11. ANALYSI S

On appeal, Anps clains that the district court erred when
it: (1) refused to grant default judgnent in her favor after the
defendants failed to file tinely responses to her Septenber 29,
2003 conplaint; (2) found that she had not exhausted her
adm nistrative renedies; (3) concluded that the sixty-day
limtations period for filing a civil action had expired before
she filed the present |awsuit; and (4) granted Conrad’s notion to
dism ss. Below, we address each of these argunents in turn.

A Failure To Grant Default Judgnent



First, Anos clainms that the district court erred by not
granting default judgnent in her favor when the defendants failed
to respond in a tinely manner to her conplaint. This claimfails
because the defendants filed tinely responses to Anps’s
conpl ai nt.

The record in the present case indicates that the district
court granted several extensions of tinme for the defendants to
file their responsive pleadings to Anbs’ s Septenber 29, 2003
conplaint. Utimtely, it gave Conrad until Decenber 24, 2003 to
file its responsive pleading. On Decenber 5, 2003, Conrad filed
atinmely notion to dismss. Likewse, the district court gave
the remai ni ng defendants until January 1, 2004 to file their
responsi ve pleadings. They jointly filed a tinely notion to
di sm ss on Decenber 30, 2003. Accordingly, none of the
defendants failed to file a tinely response to Anos’s conpl ai nt,
as Anpos all eges. Moreover, even if one or nore of the defendants
filed a | ate response--which they did not--this circuit has
“adopted a policy in favor of resolving cases on their nerits and

agai nst the use of default judgnents.” Rogers v. Hartford Life

and Accident Ins. Co., 167 F.3d 933, 936 (5th Cr. 1999); Sun

Bank of Qcala v. Pelican Honestead & Sav. Ass'n, 874 F.2d 274,

276 (5th Gr. 1989) ("Default judgnents are a drastic renedy, not
favored by the Federal Rules and resorted to by the courts only

in extrenme situations.” (internal footnotes omtted)). Finally,
the federal defendants are considered agents of the federal
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governnent. See Peterson v. Winberger, 508 F.2d 45, 51-52 (5th

Cr. 1975) (holding that fiscal internediaries that processed
Medi care rei nbursenent clains were agents of the federa
governnent). Accordingly, the district court could not enter
default judgnent against them because FED. R CQv. P. 55(e)
prohi bits default judgnent against the governnent and enpl oyees
and agencies thereof. For all of these reasons, the district
court did not err when it refused to grant Anbs’s request for
defaul t judgnent.

B. Exhaustion O Adm nistrative Renedi es

Second, Anps contends that the district court erred when it
found that she had failed to exhaust her adm nistrative renedies
before filing the present lawsuit. In support of this claim
Anps appears to argue that the PRRB cannot hear certain of her
clains (e.g., her theft, fraud, intimdation, and harassnent
clains). Hence, she appears to argue that it would be futile for
the district court to require her to exhaust her admnistrative
remedies. Anps’s argunents in this regard fail

Under 42 U S.C. § 405, a party may file a lawsuit pertaining
to a Medi care rei nbursenent dispute only after exhausting her
adm nistrative renedies.? Specifically, a conpany or individual

who is unhappy with a determ nation nade by a Medicare

. Wiile 42 U S.C. 8 405 sets forth Social Security review
procedures, the relevant provisions of this statute are mde
applicable to Medicare disputes by 42 U S.C. 8§ 1395ii.
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internmediary may request a hearing before the PRRB within 180
days of the issuance of the Notice of Program Rei nbursenent,
provi ded that the anmount in controversy is greater than $10, 000.
42 U.S.C. § 139500; 42 CF.R 8 405.1841(a). After conducting a
hearing, the PRRB can affirm reverse, or nodify the fisca
internediary’s determnation. 42 CF.R 8 405.1841(b). The
Secretary of HHS then has sixty days within which it may affirm
reverse, or nodify the PRRB's decision. 42 U S C

8§ 139500(f)(1); 42 C.F.R 8§ 403.1875. The conpany or individual
that filed the appeal has sixty days fromthe date of the
Secretary’s decision to file a civil action. 42 U S C

8 139500(f). The Suprene Court has recogni zed that a party may
not file a civil suit regarding a reinbursenent clai munder the
Medi care Act until it has exhausted its adm nistrative renedies.

See Heckler v. Ringer, 466 U S. 602, 617-19 (1984) (dism ssing a

rei mbursenent dispute under the Medicare Act for failure to

exhaust adm nistrative renedies); Winberger v. Salfi, 422 U S.

749, 764 (1975) (holding that when a party is required to exhaust
admnistrative renedies before filing suit, a fina
admnistrative decision is a jurisdictional prerequisite to
suit).

In the present case, Anpbs has failed to exhaust her
admnistrative renedies. Wth respect to the 1993 over paynent
determ nation, Anpbs has only recently filed an appeal. Her

appeal appears to be untinely, since it was filed many years
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after the 180-day |limtations period for filing it expired.?
Nevert hel ess, since Anbs only recently filed her appeal, the PRRB
has yet to render a decision on it. Accordingly, no final agency
decision regarding this claimexists, and there is no basis for
this court to exercise jurisdiction over this claim

Wth respect to the 1994 overpaynent determ nation, ANDS
filed a tinely appeal, which was dism ssed by the PRRB because
Anpos failed to show up at the hearing on the appeal. The
magi strate judge found that by failing to attend the hearing,
Anps failed to exhaust her admnistrative renedies. Simlarly,
according to the federal defendants, the PRRB s dism ssal of her
claimwas not a final agency decision and, accordingly, Anobs has
not exhausted her admnistrative renedies. |If the PRRB s
di sm ssal was not a final agency decision, then Anros has failed
to exhaust her adm nistrative renedies regarding the 1994
over paynent determ nation, and the district court | acked
jurisdiction to hear her lawsuit regarding it. Conversely, if
Anps is correct and the PRRB s dism ssal was a final agency
decision, the district court still |acked jurisdiction to hear
Anps’ s lawsuit regarding it because she did not file suit within
the sixty-day |limtations period (the PRRB di sm ssed Anbs’s claim

on July 23, 2002, but Anpbs did not file this lawsuit until nore

2 The 180-day period for filing an appeal of the
Sept enber 1993 overpaynent determ nation expired in March 1994,
but Anmps did not file her appeal until August 2003.
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than a year later, on Septenber 29, 2003). See 42 U S.C. 8
139500(f) (stating that a party may file a civil action within
sixty days of the receipt of notice of any final decision by the
PRRB or of any reversal, affirmance, or nodification by the
Secretary of HHS). Thus, regardl ess of whether or not the PRRB s
dism ssal of Anbs’s claimwas a final agency decision, the
district court lacked jurisdiction to hear Anbs’s | awsuit
regarding it.

C. The Sixty-Day Limtations Period

Third, Anps clains that the district court erred when, in
Anps’ s words, it stated that “the 60day [sic] status [sic] of
limtation [sic] had expired for filing a civil claim” Anbs
does not explain what she neans by this, nor does she attenpt to
justify her position with any argunents. Moreover, a review of
the district court’s ruling on the defendants’ notions to dismss
and the magistrate judge’s report and recommendati on shows t hat
neither court ever said that a sixty-day statute of |limtations
deadl ine had expired for Anbs to file a civil claim

Wi | e Anbs does not explain what |imtations period she is
referring to, her reference to a sixty-day limtations period
likely refers to the fact that, as discussed above, a party has
sixty days to file a civil action after the PRRB or the Secretary
of HHS renders a final decision on an appeal of an overpaynent

determ nation. See 42 U S.C. 8§ 139500(f). As stated above, no
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final decision has been rendered regarding Anbs’s recent appeal
of the 1993 overpaynent determ nation. Likew se, assum ng
arguendo that the PRRB's dism ssal of Anbs’'s claimwas a fina
agency decision (if not, Anbs’s claimregarding it is barred
because she has not exhausted her adm nistrative renedi es), AnpDS
did not file a civil suit regarding the dismssal within the
sixty-day limtations period but instead waited nore than a year
before filing suit. Accordingly, Anos fails in her argunent that
the district court erred when it found that the sixty-day statute
of limtations had expired for the filing of a civil claim

D. D smssal O Conrad & Associ ates

Finally, Anps argues that the district court erred by
granting Conrad’s notion to dismss. According to Anos, Conrad
shoul d be held accountable for “submtting fraudul ent information
violating public policy.” Anps also nmakes the foll ow ng
statenent in her appellate brief: “The accountants knew or
shoul d have known that enpl oyees can not be denied salaries
wor ked for or benefits. These accounts submtted error
i nformati on causi ng enpl oyees not to be paid.” Anpbs does not
expl ain what she neans by this statenent.

Under 28 U S.C. 8§ 1915(3)(2), this court can dismss a
conplaint filed in forma pauperis if the conplaint is frivolous
and malicious or if it fails to state a clai mupon which reli ef

may be granted. Furthernore, in order to survive a notion to

13



dismss, a plaintiff nust plead specific facts in her conplaint.

Collins v. Morgan Stanley Dean Wtter, 224 F.3d 496, 498 (5th

Cir. 2000). Conclusory allegations will not suffice to avoid a

nmotion to disn ss. Id.; MIls v. Cim Dist. &. # 3, 837 F.2d

677, 678 (5th Cir. 1988).

Anos has put forward no concrete all egati ons what soever
agai nst Conrad in her conplaint, response to Conrad’s notion to
dism ss, appellate brief, or reply to Conrad’ s brief on appeal.
In her conplaint, Anmos only nentions Conrad in her jurisdictional
allegations and in her prayer for relief. Simlarly, in her
appellate brief, Anmps again fails to state a valid cause of
action agai nst Conrad--at nost, she vaguely contends that it
breached the standard of care applicable to accountants. She
does not, however, provide any specifics about how or when this
occurred. As the magistrate judge and the district court
correctly concluded, Anpbs has pled no facts that could possibly
indicate that Conrad nmay be liable for any of its actions.
Accordingly, Anps’s allegations provide no basis for relief
agai nst Conrad, and the district court properly dismssed her
clains against it.

V. CONCLUSI ON
For the foregoing reasons, the we AFFIRM the judgnment of the

district court.
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