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Appellant Patricia A R chard, a/k/a Patricia Chevis,
received Social Security benefits covering a period from 1992
t hrough 2001, despite the fact she was receiving incone from her
own business, the St. Landry Public Assistance Corporation,
t hr oughout nost of that period. The Social Security Adm nistration
(SSA) paid Richard benefits based on her msrepresentations
regardi ng the nature and extent of her alleged disability and her

inability to maintain enploynent. Had Richard candidly inforned

Pursuant to 5TH QR R 47.5, the court has determined that this
opi ni on should not be published and is not precedent except under the linmted
circunstances set forth in 5TH QR R 47.5. 4.



SSA enpl oyees and judges of her incone, she woul d not have received
benefits. Ri chard received approximately $83,278 in disability
paynments for herself and her mnor children. After her ruse was
detected, R chard pled guilty to one count of making a false
statenent to the SSA. She was sentenced to five nonths of
i nprisonnment, three years of supervised release (wth five nonths
to be served in hone confinenent), and was ordered to pay
restitution to the SSA in the anount of $76,870. She now appeal s
her sentence.

Richard raises three clainms of error: (1) The district
court erred in calculating the anount of |oss attributable to her
m srepresentation, leading to an increased sentence; (2) The

sentence violated United States v. Booker, 125 S. C. 738 (2005);

and (3) The restitution award is inproper.

The district court |oss cal culation of $76,870 i ncreased
Ri chard’ s base offense | evel by eight points, pursuant to U. S. S G
8§ 2B1.1(b)(1). The district court’s calculation of |oss under
8§ 2B1.1 is a finding of fact, reviewable only for clear error

United States V. Randal |, 157 F.3d 328, 330 (5th Cr.

1998) (construing former U.S.S.G § 2F1.1).! Even after Booker, we
review the district court’s interpretation of the guidelines de

novo. United States v. Villegas, = F.3d __, 2005 W. 627963, *4

! Section 2F1.1 was deleted by CQuideline Anendnent 617 and was
consol idated with § 2B1.1, effective Novenber 1, 2001. Ri chard’s of fense of
convi ction was conm tted on Decenber 4, 2001.
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(5th Gr. Mar. 17, 2005). Wen calculating the | oss under § 2B1.1,
the district court need only nake a reasonable estimte of the
| oss, given the available information. § 2Bl1.1, comment. (n.3(Q));
Randal |, 157 F.3d at 330. The nethod of cal culating the | oss nust
bear a reasonable relationship to the actual or intended harm
caused by the offense. Randal |, 157 F.3d at 331. In order to
attribute losses to a defendant’s fraudul ent conduct, the Govern-
ment nust establish a factual basis to conclude that the |osses
resulted fromthe fraud. 1d. The calculation of the | oss anmount
for sentenci ng purposes may i nclude all rel evant conduct undertaken
by the defendant, including acts that occurred “in the course of
attenpting to avoi d detection or responsibility for that offense.”

8§ 1Bl1.3(a)(1); see also United States v. Sonmsanouth, 352 F.3d 1271

1278 (9th Gr. 2003), cert. denied, 124 S. C. 2049 (2004) (affirm

ing loss calculation based on proof of the earliest tinme the
def endant s engaged i n substanti al gainful activity, not the date of
their false statenents made for the purpose of retaining their
benefits). The facts Richard admtted at sentencing fully support
the district court’s loss finding, which we will not disturb.

For the first tinme on appeal, Richard challenges her
sentence under the United States Sentencing Guidelines on the basis

of United States v. Booker, 125 S. C. 738 (2005). Thus, we review

her sentence for plain error as held in United States v. Mares, 402

F.3d 511 (5th Gr. 2005). Under plain error review, the defendant
must denonstrate that (1) there was error, (2) which was clear or

3



obvious, (3) that affects substantial rights, and (4) the error
seriously affects the fairness, integrity, or public reputation of

judicial proceedings. United States v. O ano, 507 U S. 725, 732,

113 S. . 1770, 1776-77 (1993).

Ri chard neets the first two prongs of this test: In light
of Booker, the district court erred in sentencing Ri chard under the
now unconstitutional mandatory sentencing gui delines schene based
on judicial fact finding; this error is nowplain fromthe record.
The key issue is the third prong of plain error review under Mares,
“whether [Richard] denonstrated that the sentencing judge —
sent enci ng under an advisory schene rather than a mandatory one —
woul d have reached a significantly different result.” Mres, 2005
W 503715 at *9. Ri chard quotes the follow ng passage from the
district court judge at sentencing in support of her claim

| got to be a Judge in 1994. These Sentenci ng Conm ssi on
Guidelines cone [sic] in 1986. The judges that were on
t he bench before I'’mthere and sone that cone after ne,
frankly —and | just kind of got with the crowd when |

got there —were conplaining that it was taking away the
authority of the district court, which the Suprene Court

said, no it’s not. Congress can set these guidelines
t hrough the Sentencing Conm ssion. It gave a |ot of
ol der judges heartburn. Well, one of the things it took

off the district judge's plate, which philosophically, |
suppose, while it may be | egal for Congress to do that,
it my not be a good idea for themto do it, but they’ ve
done it. It takes this kind of case off the district
judge’s plate because here | am If I want to cheat
intellectually right now and give a different result, |
can make a factual finding and go with you on the anmount
of the loss, and | don’t think anybody could touch it.

Then | can do a lesser degree than called for by the
current guidelines. But | can’'t be intellectually
di shonest .




R Vol. 3 at 156-57 (quoting and citing the record) (enphasis
added). Throughout the sentencing proceeding, the district judge
i ndi cat ed both synpathy for Richard as well as his resol ved feeling
that she had commtted the crine and the puni shnent was warrant ed.

Conpare United States v. Shelton, = F.3d __, 2005 W 435120, at *6

(11th Gr. Feb. 25, 2005) (reversing sentence on plain error where
the district court nmade nunerous, clear statenents characterizing
gui del i nes- mandat ed sentence as “too severe” and “unfortunate[],”
and then inposed |owest possible sentence under the guidelines)
with R at 157 (acknow edging that the SSA should have detected
Ri chard’ s conduct earlier, but noting that the “conplicity of the
bureaucracy . . . doesn’'t relieve her culpability for what she
did’), 162 (denying Richard’ s nmotion for downward departure).
Ri chard cannot neet her burden of proof under Mares.

Finally, Richard clains the restitution award requires
her to pay restitution for acts she never admtted or pled guilty

to, in violation of United States v. Hughey, 495 U S. 411, 110 S

Ct. 1979 (1990). This court reviews a district court’s order of

restitution de novo. United States v. Adans, 363 F.3d 363, 365

(5th Gr. 2004). Once the court determnes that an award of
restitutionis permtted by the appropriate | aw, the court reviews
the propriety of a particular award for an abuse of discretion
Id.

A district court may order restitution stemmng from a
fraudul ent schene even when the defendant pleads guilty only to
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sone counts in the indictnent so long as the defendant’s plea

agreenent contenpl ates a broader schene to defraud. United States

v. Cothran, 302 F.3d 279, 289-90 (5th Cr. 2002). In United States

v. Arnold, 947 F.2d 1236 (5th Gr. 1991), for exanple, the
defendant pled guilty only to sone of the counts for which he was
i ndicted, but also explicitly admtted to causing the | oss on which
the district court basedits restitution award and fail ed to object
to the restitution order at trial. Id. at 1238. Ri chard pled
guilty to Count 2 of the indictnent, and i n exchange t he Gover nnent
di sm ssed Count 1. However, R chard also admtted facts sufficient
to support the district court’s restitution award. See R 50-51
(admtting that Richard knew the statenent to be fal se “because on
Novenber 3, 1994, she along with others, fornmed the St. Landry
Public Assistance Corporation,” and also admtting to hiring
several enpl oyees, serving 2,205 clients, and executing a contract
t hrough this conpany). Richard’' s adm ssions placed her guilty plea
to Count 2 in the framework of a course of conduct and thus
provided the district court sufficient basis for its restitution
awar d. 2

AFF| RMED.

2 Ri chard further objects, for the first tine on appeal, to the
restitution award because the award includes activity outside the statute of
[imtations period of Count 2. However, Richard' s failure to raise this claim
inthedistrict court, dovetailed wi th her adm ssions t hrough the pl ea agreenent,
preclude reduction of the restitution award in this court on that basis.
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EMLIOM GARZA, Crcuit Judge, specially concurring:

| concur with the majority’s opinion, except for the de novo
standard of review. For the reasons stated in ny concurrence in
United States v. Creech, No. 04-40354, 2005 W. 1022435, at *9 (5th
Cr. May 3, 2005), | do not agree that we review a district court’s
interpretation of the Sentencing Cuidelines de novo. Wi | e
endorsed in dicta in Villegas, this standard is inconsistent with
t he Suprene Court’s decision in Booker, requiring appellate court’s
to revi ew sentenci ng decisions for unreasonabl eness. Booker, 125
S. C. at 767. Because | agree that the district court in this
case correctly interpreted the Sentencing Cuidelines, | conclude
t hat the sentence was not unreasonable. See Mares, 402 F.3d at 519
(“Gven the deference due the sentencing judge’' s discretion under
t he Booker/Fanfan reginme, it will be rare for a reviewi ng court to
say [a sentence in which the district court properly applied the

CQuidelines] is ‘unreasonable.’”).



