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Plaintiff-Appellant Lavell Johnson, a black male proceeding
pro se, appeals fromthe district court’s April 22, 2004 order
denying his notion under Federal Rule of Civil Procedure 59(e) for
reconsi deration of that court’s summary judgnent entered March 15,
2004 whi ch di sm ssed Johnson’s action wth prejudice. The district
court’s March 2004 summary judgnent and April 2004 order denying
reconsi deration concluded the district court proceedings on this

matter, which had comrenced i n August 2001 when Johnson fil ed suit

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



in district court against his former enployer, Defendant-Appellee
Fred' s Stores of Tennessee, Inc. (“Fred’s”). In that suit Johnson
clainmed that he had suffered adverse enploynent actions, i.e.
di sparate conpensation, termnation of enploynent, and denial of
constitutional due process, all alleged to have resulted fromhis
enpl oyer’s racial discrimnation.

We have carefully reviewed the extensive record on appeal
including the district court’s dispositive rulings and judgnents,
as well as the appellate briefs of the parties. As a result, we
are satisfied that the district court’s grant of summary judgnent
di sm ssing Johnson’s action with prejudice and its order denying
rehearing are correct, largely for the reasons given by the court
inits Menorandum Ruling of March 14, 2004 and its Order of Apri
22, 2004.

Even accepting, as did the district court and Fred s, that
Johnson nmade out a prima facie case of racial discrimnation in
Fred s termnation of his enploynent, Johnson’s extensive filings
and the summary j udgnent evi dence that he subm tted both before and
after the district court denied Fred s original notion for summary
judgnent, viewed in the |ight nost favorable to Johnson, fails to
denonstrate that Fred’'s legitimate, non-di scrimnatory reasons for
firing Johnson are pretext. As this is painstakingly set forth and
fully analyzed in the district court’s Menorandum Ruling, we need
not rehash it in detail. It suffices that Johnson’s subjective
bel i efs and unsupported concl usi onal assertions fail to satisfy his
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burden of denonstrating pretext or even establishing the existence
of a genuine dispute of material facts regardi ng pretext.

As for Johnson’s claim that he was paid substantially |ess
than simlarly situated white store managers, we concl ude that he
failed even to make a prima facie case of actionably disparate
conpensati on, whether race based or objectively analyzed. The
undi sputed sunmary judgnent evidence establishes no significant
di sparity between Johnson’ s conpensati on and t hat of white nmanagers
situated essentially identically to him and Johnson has again
failed to denonstrate the existence of any genuine disputes of
material fact regarding this claim On the contrary, his evidence
denonstrates that Fred' s takes into account nunerous factors when
determ ning conpensation for managers of differently |ocated and
differently situated stores, and that greater conpensation paid to
ot her managers —both bl ack and white —is legiti mately expl ai ned
by Fred’s on a non-racial basis, free of any probative evidence of
raci al discrimnation or aninus.

Finally, Johnson’s effort to advance a constitutional clai mof
a due process violation under 8 1983 widely msses the mark. An
enployee in the private sector cannot make out a due process
vi ol ati on agai nst an enployer in the private sector in the absence
of evidence that the enployer’s acts are sonehow attributable to
governnent. Johnson has not — because he cannot — present any
evi dence of nexus between the acts of his fornmer enployer and any
governnental unit or agency —federal, state, or |ocal.
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In conclusion, we affirmthe district court’s sunmary j udgnent
di sm ssing Johnson’s action with prejudice for essentially the sane
reasons set forth in that court’s Menorandum Ruling, and we affirm
its order denying Johnson’s notion for reconsideration, also for
the reasons set forth inits Oder.
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