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Thi s case arises fromthe Novenber 2001 derail ment of a Kansas
Cty Southern Railway (“KCS’) train carrying linmestone to Tetra
Technol ogies’ (“Tetra”) plant in Lake Charles, Louisiana. A rail
car struck an above-ground pipeline that delivered hydrochloric
acid to Tetra's facility, causing the pipeline to shift several
feet onto the shoreline of an adjacent waterway. Al t hough the
inner wall of the pipe ruptured, the pipe’s outer wall did not.
Thus the acid was contained wthin the pipe, and no |eakage or

spi |l | age occurred.

" Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



Tetra repaired the pi peline and demanded t hat KCS pay $236, 395
to conpensate it for costs related to the accident. On July 3,
2002, KCS responded in a letter that stated it woul d pay $24, 387. 96
to conpensate Tetra for the cost of repairing the pipeline; it
further stated that it considered the additi onal anmount demanded by
Tetra unreasonabl e and exorbitant.

Furt her negoti ations were unsuccessful, and, on July 2, 2003,
Tetra filed this action. The conplaint alleged various clains
under Louisiana |law, the C ean Water Act, and the Conprehensive
Envi ronment al Response, Conpensation and Liability Act (“CERCLA”).
KCS filed a 12(b)(6)2 notion to dism ss on two basic grounds: (1)
Tetra’s state law tort claim had prescribed; and (2) Tetra could
not state a claim under either of the federal environnental
statutes cited in its conplaint. The district court agreed and
dism ssed all of Tetra' s clains. W have reviewed the briefs and
t he pl eadings, and we have heard oral argunment well presented by
the parties. We are unpersuaded that the district court erred.
Furthernore, there is little to be said in resolving this appeal
because the precedents and statutes are clear in controlling the
out cone of this case.

We review the district court’s grant of a 12(b)(6) notion to

di sm ss de novo. Jackson v. Gty of Beaunpnt Police Dept., 958

F.2d 616, 618 (5th Cr. 1992). First, we conclude that the

2Fed. R Giv. P. 12(b)(6).



district court properly found that Tetra' s Loui siana tort cl ai mhad
prescribed because KCS' s July 2003 letter was a settlenent offer
and not an acknow edgnent of liability. It therefore did not tol

prescription, which ran from Novenber 2001. See Linma v. Schm dt,

595 So. 2d 624, 634 (La. 1992).

Furthernore, the district court did not err in holding that
Tetra failed to state a claimfor breach of an inplied warranty to
transport freight safely because Tetra did not allege in its
conplaint that the |Iinestone was danmaged in the accident. See La.
Rev. Stat. Ann. 8 45:1100.

Tetra’s clains under the Louisiana Hazardous Substances
Renedi al Action Act were also properly dism ssed because, by not
making a witten demand on KCS at | east sixty days before filing
suit, Tetra failed to followthe statute’s procedural requirenents
for private suits against a generator, transporter or disposer of
hazardous substances. See La. Rev. Stat. Ann. 8 30:2276(Q (3).

Next, Tetra's claim for unjust enrichnent under the d ean
Water Act nust fail because no acid was discharged from the
pi peline as a result of the accident. Therefore, the Governnent
could not have recovered from KCS pursuant to 8 1321(g), and KCS
was not unjustly enriched as a result of the Governnent’s failure
to seek a recovery. See 33 U.S.C. §8 1321(9).

We also affirmthe district court’s dismssal of Tetra's claim

under CERCLA. Under CERCLA, the relevant “vessel or facility,” in



this case, the pipeline, nust belong to the liable party. Here,
Tetra owns the pipeline from which the acid threatened to
di scharge. Therefore, KCS is not a “responsible person” such that
it can be sued under CERCLA. See 42 U S. C. 8§ 9607(a); Uniroya

Chemi cal Conpany, Inc. v. Deltech Corp., 160 F.3d 238 (5'" Cir.

1998) .

Finally, we turn to Tetra s reinbursenent claim under the
Clean Water Act. Tetra attenpts to fit its Cean Water Act claim
into three separate provisions of that statute — 88 1321(g), (h),
and (i). W have already determ ned that 8 1321(g) is inapplicable
here because there was no discharge. Section 1321(h) does not
create a cause of action. Thus, Tetra's Clean Water Act claim
depends on its assertion that 8 1321(i) permts recovery in this
case. W hold that it does not.

Section 1321(i) provides that, “where an owner or operator of
a vessel or onshore facility fromwhich ... a hazardous substance
is discharged in violation of subsection (b)(3)” acts to renove the
hazardous substance, said owner or operator nmay recover renova
costs from a third party if it can establish that an *“act or
om ssion of [the] third party” caused the discharge. A “discharge
in violation of subsection (b)(3)” is defined as a “discharge of
oil or hazardous substances into or upon the navigable waters of
the United States [or] adjoining shorelines.” It is undisputed

that no hydrochloric acid ever escaped the pipeline at Tetra' s



facility. Thus, Tetra has no cause of action under 8§ 1321(i).?3
In sum the district court’s dismssal of Tetra's clains is,
in all respects,

AFFI RVED.

At oral argument, Tetra noted that § 1321(a)(25)(a definition
subsection, not a liability subsection) defines “renoval costs” to
i nclude the costs incurred to mtigate or mnimze the threat of a
di schar ge. Tetra then contended that because 8 1321(i) permts
recoveries for renoval costs, it should be able to recover under
t hat subsection. This reading of 8 1321 is wi thout nerit because,
anong ot her reasons, it woul d render superfluous the | anguage of 88
1321(i)(a liability subsection) and (b)(3) requiring an actua
di scharge into navigable waters or onto shorelines.
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