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PER CURI AM *

Plaintiff-Appellant Christopher Dresser appeals the district
court’s grant of a stay pending the outcone of a Coast Guard
adm nistrative proceeding. As we are without jurisdiction to
hear the appeal, we dismss.

| . FACTS AND PROCEEDI NGS

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



Dresser is a Coast CGuard-licensed vessel engineer. He alleged
that, prior to taking a Coast Guard drug test, he ingested “Henp
Liquid Gold,” a product manufactured and distributed by Def endant -
Appel | ee Gaknont | nvestnent Conpany Inc. (“Caknont”). Dr esser
failed the drug test, testing positive for marijuana/ THC, as a
result of which the Coast Guard sought to have Dresser’s |icense
revoked. A hearing was comenced by a Coast Guard Adm nistrative
Law Judge (“ALJ”) in April 1998 and conpl eted i n June of that year.
Two nonths |later, Dresser sued Oaknont in federal district court
seeki ng damages for enotional distress as well as significant |oss
of earnings, earning capacity, pension benefits, nedical insurance
and | oss of other job-related benefits.

Early the follow ng year, the ALJ ordered Dresser’s |icense
revoked, after which OGaknont sought a stay of the proceedings in
district court pending the outcone of Dresser’s admnistrative
appeal . Qaknont’s stay was granted and sone two and one half years
|ater the ALJ's decision was affirmed by the Coast Quard
Commandant . Dresser appealed the Conmmandant’s decision to the
National Transportation Safety Board (“NTSB’) which, after the
passage of yet another year, reversed and remanded for new heari ngs
because the original ALJ had a conflict of interest (the ALJ' s son
was representing OGaknont in the instant litigation).

The nmonth after the NTSB reversed and renmanded, Dresser filed
a notion to reopen this case, which notion the district court
gr ant ed. Caknont again sought to stay the district court
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proceedi ng pending a final result in the Coast Guard adm ni strative
proceedi ngs. After oral argunent and consi deration of suppl enent al
menoranda, the district court granted QGaknont’s stay. Dr esser
seeks appellate review of the stay or, alternatively, a wit of
mandanus.
1. ANALYSIS

Before addressing the nerits of the stay order, we nust
determ ne whet her we have appellate jurisdiction. Cenerally, 28
US C 8§ 1291 provides appellate jurisdiction only over final
judgments of the district courts.! Stays do not typically qualify
as final judgments for purposes of § 1291.2 Dresser relies on two
exceptions to 8 1291's finality requirenent to sustain our
jurisdiction over this appeal: (1) the so-called death knell or
“effectively out of court” exception; and (2) the collateral order
doctrine. In the alternative, Dresser asks us to treat his appeal
as a petition for mandanus. As a result of the narrow construction
given to both the death knell exception and the collateral order

doctrine, and the restriction of mandanus to “extraordinary

1 “The courts of appeals . . . shall have jurisdiction of
appeals fromall final decisions of the district courts of the
United States . . . except where a direct review may be had in

the Suprene Court.” 28 U S.C. § 1291.

2 “[A] stay is not ordinarily a final decision for purposes
of § 1291.” Moses H. Cone Memi| Hosp. v. Mercury Constr. Corp.
460 U.S. 1, 10 n.11 (1983); see also Kershaw v. Shalala, 9 F. 3d
11, 14 (5th Cr. 1993) (sane).
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situations,” we conclude that we do not have jurisdiction to hear
Dresser’ s appeal .
A THE DEATH KNELL EXCEPTI ON

The death knell or “effectively out of court” exception can be

traced to the Suprene Court’s decision in ldlewld Bon Voyage

Li quor Corp. v. Epstein.® The plaintiff inldlewild filed suit in

federal court challenging the constitutionality of a state statute.
The district court declined to convene a three judge panel and
stayed the federal court suit wunder the Pullnman abstention
doctrine.* The Second Circuit disagreed with the district court,
but dismssed for l|lack of appellate jurisdiction. After the
plaintiff was rejected by the district court for a second tine, the
Suprene Court granted certiorari and held that the district court’s
action was final and therefore reviewable by the appellate court,
poi nting out that the appellant “was effectively out of court.”®

In Mbses H. Cone Menorial Hospital v. ©Mrcury Construction

Corp., the Court narrowed the application of Idlewild to “cases

where (under Colorado River, abstention, or a closely simlar

doctrine) the object of the stay is to require all or an essenti al

3370 U.S. 713 (1962).

4 |dlewi | d Bon Voyage Liquor Corp. v. Rohan, 188 F. Supp. 434
(S.D.N Y. 1960).

5S|1d. at 715 n. 2.



part of the federal suit to be litigated in a state forum?”®

Dresser relies primarily on our decisionin Ganite State | nsurance

Co. v. Tandy Corp. in support of his insistence that the death

knell exception is applicable to his case.” |In Ganite State, we

allowed the appeal of a stay order in favor of a state court
proceeding, holding that “[wlhere a stay order effectively
di sm sses the federal suit, as in this case, it is treated as a
final order under § 1291.”"% Followi ng the teaching of Mses H.
Cone, we have expressly limted application of the death knel

exception to cases in which the stay required all or essentially
all of the suit to be litigated in state court.® Dresser’s

reliance on Ganite State is msplaced because the stay in the

present case does not require any part of a suit to be decided in

a state forum it requires a decision by a federal agency.

6 460 U.S. at 10 n.11; see al so Quackenbush v. Allstate Ins.
Co., 517 U. S 706, 713 (1996).

7986 F.2d 94 (5th Gr. 1992).
8 1d. at 95.

° See Kershaw, 9 F.3d at 14 (acknow edgi ng hol ding in Mses
that limts use of exception to situations when the stay requires
all or essentially all of the suit to be litigated in state
court); Kmart Corp. v. Aronds, 123 F.3d 297, 300 (5th Gr. 1997)
(“[T]his Court has stated that while it liberally construed the
death knell exception in the past, it could no |onger do so
because the exception was limted to cases where the stay
requires all or essentially all of the suit to be litigated in
state court.”); United States v. L.J. Garner, 749 F.2d 281, 288
(5th Gr. 1985) (sane).
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Dresser advances two argunents for why his case should stil
fall wthin the death knell exception. First, he notes that the
suit, although not relegated to state court, has been renoved from

a federal forum |In Kershaw v. Shalala, we rejected this |ine of

reasoning.!® The plaintiff in Kershaw had been denied disability
benefits under the Social Security Act by the Secretary of Health
and Human Services. The district court ruled that the record did
not contain substantial evidence to sustain the Secretary’s
decision and entered an order reversing and renmanding. The
plaintiff filed a notion to recover attorney’ s fees and expenses as
provi ded by statute. The district court stayed the application
pendi ng di sposition by the adm nistrative agency on remand. The
plaintiff appealed the district court’s stay order but we di sm ssed
for lack of appellate jurisdiction, refusing to apply the death

knel | exception:

The eventual decision of the Secretary will be fully
reviewable by the district court, and that court’s
decision will be fully reviewable by this Court. Thus,

unli ke certain abstention stay orders, the present order
does not deprive the plaintiff of an effective appeal in
a federal forum?
As was the situation in Kershaw, Dresser will not be deprived
of an “effective appeal in a federal forum” The decision in the

Coast Guard adm nistrative proceedingwll ultimately be revi ewabl e

by federal district and appellate courts. Dresser tries to

109 F.3d 11 (5th Gr. 1993).
1 1d. at 14.



di stinguish the cases by highlighting the fact that the district

court that issued the stay here wll not be the sane one that
conducts the review, as it was in Kershaw This is a
qui ntessential distinction wthout a difference. The concern

animati ng the death knell exceptionis with an effective appeal in

a” federal forum not in the same federal forum in which the
plaintiff chose to file his action.??

Second, Dresser argues that the stay is the equival ent of
putting himout of court as a result of the unconscionabl e del ay

that the admnistrative proceeding and its review wll create.

Dresser relies entirely on our decision in Hnes v. DArtois, in

which we allowed review of a district court’s sua sponte deci Ssion

to stay a case brought under 88 1981 & 1983 pendi ng exhaustion of
Title VII admi nistrative proceedings inthe EECC.*® Noting that the
EECC proceedi ngs woul d |ikely take ei ghteen nonths, if not |onger,
we ruled that the stay order effectively put the plaintiffs out of
court for a protracted and i ndefinite period.! Although H nes has

never been overturned, subsequent case law has nmade its

12 Neither is Dresser deprived of an effective appeal in a
federal forumif a decision in the admnistrative proceeding wll
have no col |l ateral estoppel effect in the instant case. As the
death knel|l exception fails for other independent reasons, it is
unnecessary to exam ne the collateral estoppel effect that a
deci sion by the Coast Guard adm ni strative board woul d have on
this case.

13531 F.2d 726 (5th Cir. 1976).
14 See id. at 731-32.



precedential value questionable. In comngtoits conclusion, this
court in Hnes relied on the Suprene Court’s decisions in ldlewld

and Gllespie v. United States Steel Corp.,'™ two rulings that were

narrowed substantially in the years follow ng Hines. !

In light of our recent decision in Kershaw, and the very
narrow i nterpretation given to the death knell exception by both
the Suprene Court and this circuit, we hold that the death knel
exception is unavailable as a basis for appellate jurisdiction.

B. COLLATERAL ORDER DOCTRI NE

Dresser argues in the alternative that the denial of his

nmotion for a stay i s appeal abl e under the exception to the finality

rul e espoused in Cohen v. Beneficial Loan Corp.,'" generally known

as the collateral order doctrine. |In this circuit, “an order may
be appeal ed under the Cohen exception if the appell ant denonstrates
that the order (1) conclusively determ nes the disputed question,
(2) resolves an inportant issue conpletely separate fromthe nerits

of the action, and (3) is effectively unreviewabl e on appeal from

15 379 U.S. 148 (1964).

16 See Mbses H Cone, 460 U.S. at 10 n.11 (limting the
reach of Idlewild to instances when a stay forces all or an
essential part of a federal suit to be litigated in a state
forum; Coopers & Lybrand v. Livesay, 437 U S. 463 (1978)
(narrowing Gllespie to its unique facts). |In Knart, we noted
that Gllespie’s finality exception was no | onger recogni zed in
our circuit. 123 F.3d at 300.

17 337 U.S. 541 (1949).



a final judgnent.”!® We have stated that “the collateral order
doctrine is not to be applied liberally. Rather, the doctrine is
extraordinarily limted inits application.”?® The requirenents of
the collateral order doctrine are conjunctive; failure to satisfy
any one of them defeats appellate jurisdiction.?® As the district
court’s stay order does not “conclusively determ ne the disputed
guestion,” it does not qualify as a collateral order.?!

The Suprene Court, which analyzed the first prong of the test

for the coll ateral order doctrine in both Mbses Cone and CGul f stream

Aer ospace Corp. v. Mayacamas Corp., contrasted two types of orders:

those that are “inherently tentative” and those that, although
technically anendable, are “nade with the expectation that they

will be the final word on the subject addressed.”?? |In Mses Cone,

8 A-Mark Auction Galleries, Inc. v. Am Numismatic Ass’'n,
233 F.3d 895, 898 (5th Cr. 2000)(citing Acoustic Systens, |nc.
v. Wenger Corp., 207 F.3d 287, 290 (5th G r. 2000) and Coopers &
Lybrand v. Livesay, 437 U S. 463, 468-69 (1978)).

19 Acoustic Systens, 207 F.3d at 291; see also Kershaw, 9
F.3d at 14 (“Absent a Mbses Cone situation, stay orders rarely
satisfy [the doctrine’ s] requirenents, and therefore, are usually
not reviewable as collateral orders.”).

20 Garner, 749 F.2d at 287.

2L W note, w thout deciding the issues, that at |east one
other circuit, in an unpublished opinion, has held that a stay of
proceedi ngs in favor of federal agency proceedi ngs does not
satisfy the second or third prongs as well. 1n re Anerican
Freight Systens, Inc., No. 92-3426, 1993 W. 356784, at *2-3 (10th
Cr. Sept. 3, 1993).

22 Mbses H. Cone, 460 U.S. at 13; Qulfstream Aerospace Corp
v. Mayacamas Corp., 485 U S. 271, 277 (1988).
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the district court had entered an order under Col orado Ri ver \Water

Conservation District v. United States staying a federal diversity

suit pending the conpletion of a declaratory judgnent action that
had been filed in state court. The Suprene Court concl uded that
such an order is not tentative in nature and held that the stay was

appeal abl e under the collateral order doctrine.? |In Qulfstream

the Court was faced with the question whether the denial of a

Colorado River stay order was appeal able. Answering in the

negative, the Court contrasted the nature of the stay order in

Moses Cone with the refusal to grant such a stay and concl uded t hat

a Col orado Ri ver stay necessarily contenplates that the federal
court will have nothing further to do in resol ving any substantive
part of the case’ because a district court may enter such an order
only if it has full confidence that the parallel state proceeding
w Il ‘be an adequate vehicle for the conpl ete and pronpt resol ution
of the issues between the parties.’”?

Regar dl ess of whether the ultimate outcone of the Coast CGuard

adm ni strative hearings wll have sone estoppel effect on Dresser’s

clains, it cannot be said that a “federal court will have nothing
further to do in resolving any substantive part of the case.” Any
decision by the ALJ will ultimtely be reviewable in a federa

district court and presunmably in a federal appellate court as well.

23 Mbses H. Cone, 460 U.S. at 10.

2 @Qulfstream 485 U. S. at 277 (quoting Mses H Cone, 460
U S at 28).
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| f the adm nistrative proceedings are stalled or term nated, the
district court may choose to lift the stay; and it is virtually
certain that the instant case wll be resuned at |east to sone
extent once the admnistrative proceeding is conpleted. As the
district <court’s stay order is inapposite to the conplete
abdi cation of federal jurisdiction that was present in Mses Cone,
the stay in favor of the federal admnistrative proceedi ngs here
does not fall into that narrow class of cases in which the
collateral order doctrine applies.?® W hold that the collatera
order doctrine is not available to confer appellate jurisdictionin
this instance.
C. IVANDAMUS

Finally, as we have failed to find the stay order otherw se
appeal abl e, we address briefly Dresser’s alternative request that
we issue a wit of mandanus directing the district court to vacate
the stay. ““Mandanmus is an extraordinary renedy reserved for
extraordi nary cases,’ one granted ‘not as a matter of right, but in
t he exercise of a sound judicial discretion.’”? The Suprene Court
has ruled enphatically that mandanus mnust not be used as a

substitute for appeal.? Mandamus is appropriate to correct the

25 Accord Cofab, Inc. v. Phil adel phia Joint Bd., Amal ganat ed
Cothing & Textile Wrkers’ Union, 141 F.3d 105 (3d Cr. 1998).

2% |nre Occidental Petroleum Corp., 217 F.3d 293, 295 (5th
Cir. 2000) (citing Southern Pac. Transp. Co. v. San Antonio, 748
F.2d 266, 270 (5th Cr. 1984)).

2 schl agenhauf v. Holder, 379 U. S. 104, 110 (1964).
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grant of a stay only when there is a clear abuse of discretion.?8
Dresser “must show not only that the district court erred, but that
it clearly and indisputably erred. ?°

The short paragraph in Dresser’s brief requesting nandanus
fails to carry this heavy burden. The district court made its
decision after allowing full briefing and oral argunment from both
parties before concluding that a stay was proper. The court
reasoned that (1) it would be wasteful for two separate tribunals
to proceed on the sane issue of liability simultaneously; (2)
coll ateral estoppel could operate to bar Dresser’s claim if he
should fail at the adm nistrative hearing to rebut the presunption
of marijuana use through proof by a preponderance of the evidence
that Henp Liquid Gold was the cause of his failing the drug test;
and (3) Dresser’s theory of damages is largely predicated on the
final outcome of the Coast Guard adm nistrative proceedings.
Wt hout addressing whether the stay was providently granted, we
hold that Dresser has failed to show clearly and i ndi sputably that
the district court’s order falls wunder those “exceptiona
circunstances anounting to a judicial usurpation of power.”?30

APPEAL DI SM SSED

28 See Sout hern Pac. Transp. Co., 748 F.2d at 270.

2 |n re Cccidental Petroleum Corp., 217 F.3d at 295
(internal citations omtted).

% cQulfstream 485 U.S. at 289 (citations omtted).
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