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PER CURI AM *

Mar cel | us Washi ngton was convicted in a jury trial of
attenpted nurder of a federal enployee (count one), assaulting a
federal enpl oyee (count two), and resisting a federal enployee
(count three). Washington was sentenced to (1) life inprisonnent
on counts one and three and three years of inprisonnent on count
two, all of which were to run concurrently; (2) three years of

supervi sed rel ease on counts one and three and one year of

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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supervi sed rel ease on count two, all of which were to run
concurrently; and (3) a $300 speci al assessnent.

Washi ngt on argues on appeal that the evidence was
insufficient to support his conviction for attenpted nurder of a
federal enployee. He contends that because he told a prison
psychol ogi st that he was havi ng suicidal thoughts and was
considering attacking another inmate in order to get hinself
killed, there was equal circunstantial support for theories of
i nnocence and guilt, and thus his conviction should be

overturned. See United States v. Barton, 257 F.3d 433, 439 (5th

Cr. 2001). However, Washington told the psychol ogi st and two
investigators after the incident that his intent was to kill the
victim rather than to get hinself killed. Therefore, view ng
the evidence in the |ight nost favorable to the verdict, there
was not equal or nearly equal circunstantial support for theories
of innocence and guilt, and a rational trier of fact could have
found beyond a reasonabl e doubt that WAshi ngton had intended to

kill the victim See Barton, 257 F.3d at 439; United States V.

Moser, 123 F.3d 813, 819 (5th Cr. 1997); United States v.

El - Zoubi, 993 F.2d 442, 445 (5th Cr. 1993).
Washi ngton al so argues that, in violation of the Eighth
Amendnent, his sentence of life inprisonnment is grossly

di sproportionate to the crinmes commtted. In MGuder V.

Puckett, 954 F.2d 313, 316-17 (5th G r. 1992), this court held

that a conviction for auto burglary, when coupled with a prior
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hi story of convictions that included two arned robberies, was not
di sproportionate to a sentence of |ife inprisonment w thout
parol e under a M ssissippi habitual offender statute. Simlarly,
Washi ngton’s sentence of life inprisonnment without parole as an
habi tual offender is not grossly disproportionate to his instant
crinmes of attenpting to kill a federal enployee and resisting a
federal enployee, along with his prior convictions for (1)
possessi on of a weapon for an unl awful purpose, resisting arrest,
and two counts of robbery and (2) robbery, use of a firearm
during a crinme of violence, and carjacking, and thus his sentence
does not violate the Eighth Anendnent. See id.

Washi ngton argues for the first tinme on appeal that the
district court erred in nmaking various adjustnents to his base
of fense | evel and in enhancing his sentence due to his status as
a career offender because the factual findings supporting the
adj ustnents and t he enhancenent were nade by the district court
by a preponderance of the evidence and were not nmade by a jury
based on proof beyond a reasonable doubt. He contends that, in

l'ight of the Suprenme Court’s decision in Blakely v. Washi ngton,

124 S, C. 2531 (2004), the use of the court’s factual findings
in the determnation of his sentence violates the Sixth
Amendnent. As Washi ngt on acknow edges, this issue is forecl osed.

See United States v. Pineiro, 377 F.3d 464, 473 (5th Cr. 2004),

petition for cert. filed (U S. July 14, 2004) (No. 04-5263).

AFFI RVED.



