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PER CURIAM:"

Cheri Poche and three other passengers aboard a shipping vessel wereinjured in an accident
after atugboat hit and sank the vessdl they were aboard. Edward H. Lunsford and Joshua Juarez are
surviving minor children of Edward Foss, one of the other partiesinjured while aboard the shrimping
vessel. The appellant, Carolyn Koine (“Koine”), isthe appointed curator acting on behalf of Poche,*
Lunsford, and Juarez ( collectively the “claimants’), and now appeals from the order and final
judgment of the district court denying the claimants motions for leave to file alate claim under the
Limitation of Liability Act, 46 U.S.C. 88 181 et seq., and Rule F(4) of the Supplementa Rules for
Certain Admiralty and Maritime Claims. Because the district court did not abuse its discretion, the
order and fina judgment denying the claimants motionsfor leaveto filealate clamis AFFIRMED.

FACTUAL AND PROCEDURAL BACKGROUND

On June 29, 2002, the MV Lori, atug, collided with the F/V Heckle and Jeckle, ashrimping
vessdl, in aLouisianawaterway. Four occupants aboard the vessel were injured: William Fasone,
Edward Foss, Janet Foss, and Cheri Poche (collectively “the plaintiffs’). The plaintiffs subsequently
filed suit against Trace Marine, L.L.C. (“Trace Marin€’), the owner of the MV Lori, in the Civil
Digtrict Court for the Parish of Orleans. On January 10, 2003, the case wastransferred to the United
States District Court for the Eastern District of Louisiana, after Trace Marine filed a federal cause

of action pursuant to 46 U.S.C. § 181 and Rule F of the Supplementa Rules for Certain Admiralty

"Pursuant to 5™ CIR. R. 47.5, the court has determined that this opinion should not be
published and is not precedent except under the limited circumstances set forthin 5™ CIR. R. 47.5.4.

! Carolyn Koine is also the biological mother of Cheri Poche. Poche was of the age of
majority at the time of the accident; however, during the course of the proceedings, she was
interdicted by her mother after she suffered a decline in her mental health.
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and Maritime Clams. Trace Marine filed the federa action essentialy to limit its liability. In
accordance with Rule F, the district court set adeadline and issued a notice advising al clamantsto
filedl claimsagaingt Trace Marine by February 24, 2003. Janet Fossand William Fasonefiled timely,
but the remaining claimants, Edward Fossand Cheri Poche, did not. Edward Foss unexpectedly died
during the proceedings.? Poche's claims were engaged by Koine, after Poche suffered a decline in
her mental state. The claimsof Foss' children, claimants Lunsford and Juarez, al so proceeded under
the care of Koine due to their status as minors. After Koine was appointed as curator for the
clamants, none of theclaimantsfiled timely claimsagainst Trace Marine asthe district court ordered.
Asaresult, thedistrict court entered adefault jJudgment on March 10, 2003, against Poche, Lunsford,
and Juarez, and issued an order barring any subsequent claims. Trace Marine subsequently settled
with Janet Foss and William Fasone on July 31, 2003 and October 31, 2003, respectively. After an
unsuccessful settlement negotiation between Trace Marine and Koine, Koine filed joint motions for
leave to filealate claim in the district court on September 26, 2003, seven months after the court’s
February 24, 2003 deadline. One motion was on behalf of claimant Poche, the other motion wason
behalf of claimants Lunsford and Juarez. Both motionswere denied and the claimants’ actionswere
dismissed. This appea by Koine ensued.

The soleissue on appeal iswhether the district court erred in denying the claimants’ motions
for leave to file alate claim under FED. R. Civ. P. Supp. Rule F(4). Despite this single issue, Koine
asserts several arguments in support of her claim that the district court committed error: Koune

arguesthat the district court (1) abused its discretion pursuant to FED. R. Civ. P. Supp. Rule F(4) in

2 The record indicates that Foss died from a drug overdose on November 9, 2002, five days
after claimants' counsel filed a motion to withdraw.
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not allowing Koineto filelate claims, for cause shown, on behalf of the claimants; (2) was incorrect
in holding that Janet Foss could have preserved Edward Foss' claim because she and Edward Foss
were not married at the time of the accident; and (3) should not have considered the potential affects
to the parties of atria continuance, nor the prgudicia affect that a continuance of the trial would
have had on either the claimants, claimant Fasone, or on Trace Marine.

DISCUSSION

A. Standard of Review

The Supplemental Admiralty Rules, Rule F(4) dlows adistrict court to permit aclamant in
a limitation of liability proceeding to file a claim, nunc pro tunc, for good cause shown. Golnoy

Barge Co. v. M/T Shinoussa, 980 F.2d 349, 351 (5th Cir. 1993) (citing Texas Gulf Sulphur Co. v.

Blue Stack Towing Co., 313 F.2d 359 (5th Cir. 1963)). We review a district court’s ruling on a

motion to file alate claim for an abuse of discretion. Ibid. Notwithstanding the abuse of discretion
standard, “thedistrict court’ sdecision must be‘sound,” and not ‘arbitrary.” ” 1bid. (citation omitted).

B. Supplemental Rule F(4)

In Texas Gulf, this court established an anaytical framework to guide district courtsin their
evaluation of decisionsto alow or refuse requests of late clamantsto file untimely clams under the
Limitation of Liability Act. 313 F.2d at 362-63. We stated that “district court[s] ruling on amotion
to file alate claim[] should consider (1) whether the proceeding is pending and undetermined, (2)
whether granting the motion will adversely affect the rights of the parties, and (3) the clamant’s
reasonsfor filing late (emphasis supplied).” Id. at 363 (citationsomitted). We emphasized in Texas
Gulf “that ‘relief from atardy claimisnot amatter of right[,]’” but aremedy requiring “an equitable

showing.” Golnoy Barge Co; 980 F.2d at 351.




Thedistrict court in the instant case considered the three factors from Texas Gulf. Finding
that the claimants’ reasonsfor filing late did not justify seven months tardiness, the court denied the
clamants motion. In addition, the court found that the claimants' reasons given for their tardiness
did not outweigh the prgjudice that would be caused to the other parties wereit to grant the motion.
The court thereby concluded that the claimants had not met their burden of establishing good cause.

Asto thefirst factor considered under Texas Gulf, whether the proceeding was pending or
undetermined, the court found that the case had been partially determined since, at the time of the
clamants motion, Trace Marine had aready settled with Janet Foss and was in the middle of
settlement negotiations with William Fasone.

Addressing the second factor to be considered, the potential adverse affect to therightsof the
partiesif the motionto filelate was granted, the court duly noted that Trace Marine had relied on the
fact that there were only two remaining claimantsin the action when it began settlement negotiations
with Janet Foss. Theimplication isthat Trace Marine relied on the other claimants being excluded
when it made its decision to settle with Fasone and Janet Foss. The court aso concluded that were
it to alow the motion, the addition of the new claimants would likely require a continuance of the
previoudly scheduled November 10, 2003 trial date, and suggested that a continuance would be
injuriousto Trace Marine and to the claimants. Trace Marine agrees that a continuance would have
beeninjuriousto it because it would have incurred further costs in conducting discovery. However,
the court expresdy stated that it was concerned that the claimants would not have sufficient time to
conduct discovery because the scheduled trial date of September 26, 2000, waslessthan two months
from the date of their request to file late. Trace Marine, in support of the court’s finding of an

adverse impact to the parties, also points out that on the day that the claimantsfiled their request to



file late, the claimants would have had only three days to conduct discovery because the claimants
filing date was three days from the district court’s scheduled discovery cut-off date. We can safely
presume that the trial judge knew of this fact as the court considered the possibility of ordering a
continuance. Findly, addressing the third factor to be considered under Texas Gulf, i.e, the
clamants' reasons for filing late, the court stated that the claimants did not provide an explanation
regarding when they received notice of the limitation action. Thus, it could not determine what
would have been areasonabl e filing deadline from the time the claimants received their notice. The
court further stated that because the reasons provided by the claimants for why they filed untimely
did not justify their seven-month delay, equity did not favor alowing their motiontofilelate. Having
considered al of the claimants arguments proffered by Koine on this appeal, and in light of the
governing standard of review herein, we cannot concludethat thedistrict court abused itsdiscretion.

1. Good Cause Shown

Koinefirst aversthat the district court abused its discretion by finding that the claimants did
not meet their burden under Supplemental Rule F(4) for good cause. Koine specificaly states that
the district court’ s consideration of the three factors pronounced in Texas Gulf was “incorrect, too
strictly construed, contained false premises, and was totally out of line with the idea of ‘equitble
liberdity’ underlying admiralty law and the * good cause shown’ provision.” Koinealso contendsthat
the facts surrounding the claimants' circumstances are distinguishable from those in Texas Gulf, and
thusalludesto the fact that William Fasone, the only timely co-claimant in this action, did not object
to the claimants motion to file late. Koine states that the facts in Texas Gulf, conversaly, reflect a
late claimant who was vigorously opposed by six other co-claimants, and that in the instant case the

only timely co-claimant, Fasone, does not object to claimants' request to file late. The implication



is that because William Fasone does not object, this court should not be concerned, nor should the
district court have been, with any potential adverse affect to therights of Trace Marine or to William

Fasone. Koine, however, failsto sufficiently address the question of any potential adverse affectsto

Trace Marine had the district court granted the motion. Koine does not address the fact that Trace
Marine objected to the claimants motion on the basis that it would suffer additional costs had the
motion been granted, further reasoning to support the district court’s concern of an adverse affect

to the partiesin thislitigation. Instead, Koine aversthat the claimants articul ated multiple equitable
groundssufficient to establishgood causeshown: (1) claimants counsel withdrew after the claimants
filed their state law causes of action; (2) Edward Foss untimely death made it impossible to file
timely, asto Lunsford and Juarez; and (3) Poche's failed mental health and subsequent interdiction

caused her untimeliness. These arguments attempt to bolster the claimants position regarding the
third factor considered under Texas Gulf, claimants reasonsfor filing late, but do nothing to address
the concerns of the second factor to be consider under Texas Gulf, i.e., whether granting the motion

will adversely affect the rights of the parties. However, the district court wholly rejected the
clamants proffered clamsin equity.

With regard to Koine' s argument that the withdrawal of the claimants' counsel caused their
untimeliness, the district court reasoned that because the same counsel that represented Janet Foss
and William Fasone, both of whom filed their claims timely, had also represented the claimants, the
withdrawal argument could not prevail. We agree.

Koine's assertion that Foss' death prevented the claimants from filing timely also does not
passmuster. Thedistrict court reasoned that because Janet Fosswasaclaimant in the caseat bar and

had timely filed her claim, she presumably was aware of the court’s limitation period, and thereby,



could have exercised her deceased husband’s rights. The court, on this basis, concluded it was
possible for Edward Foss claims to be timely filed, but that Janet Foss smply failled b do so.

Finally, the district court rejected Koine's argument regarding Poche's failed mental health
and subsequent interdiction as the reason for Poche’s untimeliness. The court found that Poche's
interdiction occurred on June 12, 2003, amost five months after the February 24th deadline.
Notwithstanding the claimants’ failureto meet the origina deadline, Koinewaited an additional three
and one-half months after the interdiction of Poche before she filed the motion for leave on
September 26, 2003, and provided no further explanation for her additional three and one-half
month’s tardiness.

Based on our review of this record, we cannot conclude that the district court’ s finding that
the clamants failed to satisfy the three factors articulated in Texas Gulf, and its finding that the
claimants failed to establish good cause shown, was an abuse of the court’s discretion.

2. Marriage To Edward Foss

Koineaso contends that the district court committed error in refusing the claimants’ motion
asto Lunsford and Juarez, becausethe court’ sruling wasbased on anincorrect notion that Janet Foss
was married to Edward Foss at the time of the accident. Thisargument is of no avail. The record
isdevoid of any evidencethat Janet Fosswasnot married to Edward Foss at the time of the accident,
aside from the unsupported statement of Koine. The district court did not abuse its discretion.

3. Continuance of the Trial

Findly, Koine contends that the district court committed error in considering the possible
impact to the parties of a continuance of thetrial date. Koine essentially argues that when the court

in Texas Gulf referred to courtshaving to consider an adverse effect to the partiesinitsdetermination



to alow or refuse a motion to file late, it did not have in mind the issue of whether a trial’s
continuance would affect existing claimants such as Fasone, or late claimants such as the instant
clamants. Koinecitesno caselaw for thisproposition. Instead, Koine highlightsthe fact that, at the
time of claimants motion, William Fasone, the lone timely claimant in this case, did not object to
clamants requeststofilelate. Koine missesthe mark by failing to consider, asthedistrict court did,
any potential adverseimpact to Trace Marine, including any additional discovery costs Trace Marine
might have incurred had the district court granted the motion. Indeed, our reading of Texas Gulf
does not lead us to conclude, as Koine suggests, that when we referred to rights of the parties, we
limited the district courts' consideration of adverse affects solely to that of the claimantsinvolved in
thelitigation, and not the petitioner, here Trace Maarine. Our reading of Texas Gulf isthat we were
concerned with adverse effects to al the parties. The district court’ s consideration of the potential
adverse affectsto Trace Marine was therefore proper, including its consideration of Trace Marine's
prior settlement agreements and the potential additional discovery costsit might have suffered were
it to grant the claimants’ motion. Indeed, Trace Marine maintainsthat if the district court would have
allowed the claimants to file late, the additional claims would have exposed it to greater liability
because the claimants likely would have sought the full value of the limitation fund. Further, Trace
Marine suggests that if it had known it have would have been exposed to additional liability at the
time of its settlement with Fasone, as the claimants seek to do here, it is highly unlikely that the
settlement with Fasone would have occurred. All of these factors further indicate that the district
court’s decisions were not arbitrary or capricious, but were based on sound reasoning. “In this
delicate areait is not for usto determine what any one or al of us might have done had the problem

been presented to us astrial judges. We may well differ in the assessment of the competing factors.”



Texas Gulf, 313 F.2d at 363. The question is whether the trial court abused its discretion. In the
instant case, we are unpersuaded by Koine's argument, and therefore, find no error in the district
court’s consideration of adverse affectsto dl the partiesin this litigation.

CONCLUSION

Koine's arguments contending the district court abused its discretion by failing to grant
clamants motionsfor leaveto filealate clam areto no avail. Thedistrict court’ sorder denying the
clamants motions, though resulting in unfortunately harsh consequences, was not arbitrary or
capricious, but was based on sound reasoning. Because Koine has not satisfied the heavy burden of
showing that the district abused its discretion, the order denying claimants’ motions to file late and

the final judgment dismissing claimants' actions are hereby AFFIRMED.
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