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PER CURI AM *

Pursuant to a witten plea agreenent, Benjam n Arreaga Perez
pl eaded guilty to one count of possessionwith intent to distribute
500 granms or nore of cocaine. He was sentenced to a prison termof
64 nont hs. He filed a pro se notion for nodification of his
sentence under 18 U S.C. 8§ 3582(c)(2), arguing that his defense

attorney induced his guilty plea by prom sing hima sentence of no

Pursuant to 5th Cir. R 47.5, the Court has determ ned t hat
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5th Gr. R 47.5.4.



nore than 24 nonths. The court denied that notion for |ack of
jurisdiction. Perez then filed a tinely 8§ 2255 notion to vacate
hi s sentence based on several clains of ineffective assistance. He
al so requested an evidentiary hearing. The court denied the
request for a hearing, denied the notion, and denied Perez's
subsequent request for a Certificate of Appealability (COA). W
then granted the COA as to Perez’s clains that his plea was invalid
and that he was entitled to an evidentiary hearing in the district
court. United States v. Perez, No. 04-21012 (5th Gr. Jan. 9,
2006) (unpublished order). W now find that Perez is entitled to
an evidentiary hearing and REMAND his case to the district court.

| . FACTS AND STANDARD OF REVI EW

Benjam n Arreaga Perez w shed to plead guilty to one count of
possession with intent to distribute cocaine. At his arraignnent,
when the court asked himif anyone had nade any prom ses to himto
persuade himto plead guilty, he said “yes.” The court hesitated,
and then repeated the question, at which tinme Perez changed his

answer to “no.” The court accepted his plea and sentenced himto
64 nont hs of inprisonnment. Perez eventually filed a tinely § 2255
motion in which he contended that his |awer, Kenneth Smth,
i nduced himto plead guilty by promsing that he would receive a
sentence of 24 nonths. He requested an evidentiary hearing on the

nmot i on.

To support his contention that Smth made hi msuch a prom se,



he subm tted a declarati on under penalty of perjury and two sworn,
notarized affidavits, one each fromhis wife and his wfe's sister-
in-law. In his own declaration, Perez states that Smith repeatedly
told himhis sentence would be 24 nonths, and that Smth told him
to deny in court that anyone had prom sed himanything in return
for his guilty plea. Perez’s wfe, Juana Perez, states in her
affidavit that she personally visited with Smth about tentines in
his office, and that during those conversations Smth repeatedly
assured her that her husband woul d recei ve a sentence of 24 nont hs.
He added that the sentence woul d i nclude one year in jail, foll owed
by one year of probation. Irene Rodriguez, the sister-in-|law of
Ms. Perez, states in her affidavit that she was in the courtroom
for sentencing, and that she witnessed M. Smth tell another
attorney that Perez would surely receive a sentence of 24 nonths.!?

The district court dism ssed Perez's 8§ 2255 notion wi thout an
evidentiary hearing and w thout receiving any evidence fromSmth.
The court did so on the grounds that Perez’s affidavit failed to
provide the identity of an eyewitness to the prom se of a 24-nonth
sentence, as required by our precedent. See United States v.
Cervantes, 132 F. 3d 1106, 1110 (5th Cr. 1998) (citing Harnmason v.

Smth, 888 F.2d 1527, 1529 (5th Cr. 1989)). Perez appeal ed both

Both affiants nmmke several ot her all egations about
m srepresentations by Smth that are not relevant to the narrow
gquestion before us today. They may prove relevant on remand, in
whi ch case the district court shoul d consider them but we need not
enunerate themall here.



the dism ssal of his § 2255 notion and the denial of his request
for a hearing.?

For the reasons that follow, we find it necessary to consi der
only the denial of an evidentiary hearing. Partly because no such
heari ng was held, there is not enough evidence in the record for us
to consider the nerits of Perez's ineffective assistance claim W
review the district court’s denial of the hearing for abuse of
discretion. 1d. (citing United States v. Barthol onew, 974 F. 2d 39,
41 (5th CGr. 1992) (per curiam).

1. THE DENIAL OF AN EVI DENTI ARY HEARI NG

It is settled law that “a guilty plea nmay be invalid if
i nduced by defense counsel’s unkept prom ses.” ld. (citation
omtted). To obtain relief on an ineffective assistance theory,
Perez ultimately nust denonstrate that Smth' s perfornmance was
deficient and that there is a reasonabl e probability that, but for
Smth s deficient performance, he would not have entered a guilty
pl ea and woul d have insisted on a trial. See H Il v. Lockhart, 474
US 52, 59 (1985); Strickland v. Washington, 466 U S. 668, 687
(1984). W are not now deciding the nerits of the ineffective
assi stance claim however, but rather the prelimnary question of

whet her Perez was entitled to an evidentiary hearing on the matter.

2Per ez al so argues on appeal that the government’s reply bri ef
shoul d be stricken as untinely. However, the governnent obtained
an extension for filing its brief and successfully satisfied that
deadl i ne.



When the district judge asked Perez at sentencing if anyone
had made hi mprom ses to induce his plea, he first said “yes,” but

t hen changed his answer to “no.” Wile this equivocation nmay prove
significant on remand, at this point the latter answer constitutes
testi nony under oath, and “a defendant ordinarily will not be heard
to refute [his] testinobny given at a plea hearing while under
oath.” Cervantes, 132 F.3d at 1110 (citing United States .
Fuller, 769 F.2d 1095, 1099 (5th Gr. 1985)). ““ Sol em
declarations in open court carry a strong presunption of verity,’
formng a ‘formdable barrier in any subsequent collateral
proceedings.’”” 1d. (quoting Bl ackledge v. Allison, 431 U S. 63,
73—-74 (1977)). “Neverthel ess, a defendant nay seek habeas relief
on the basis of alleged promses, though inconsistent wth
representations [he] made in open court when entering [his] guilty
pl ea, by proving (1) the exact terns of the alleged promse, (2)
exactly when, where, and by whomthe prom se was made, and (3) the
precise identity of an eyewitness to the promse.” |Id. (citation
omtted). “If the defendant produces independent indicia of the
likely merit of [his] allegations, typically in the formof one or
nmore affidavits fromreliable third parties, [he] is entitled to an
evidentiary hearing on the issue.” 1d. (citation omtted).

On the record before us, we believe Perez did present
sufficient indicia of the likely nerit of his allegations to

warrant an evidentiary hearing, and that it was an abuse of



discretion for the district court to deny that request. The
district court apparently discounted the affidavits that Perez
of fered on the grounds that they failed to establish an eyew t ness
to the promse of a 24-nonth sentence. However, the eyew tness
requi renent is sonewhat flexible. In Hayes v. Maggio, 699 F.2d
198, 202 (5th Gr. 1983), the defendant relied on a w tness who
testified that on the day of trial, he witnessed the district
attorney nake a promse to the client’s defense attorney. Although
there was no testinony that the witness saw any prom se nade
directly to the defendant, we held that the witness’s testinony
satisfied the Bl ackl edge requirenents. 1d. at 202-04. Simlarly,
in this case, neither affiant clains to have wi tnessed a pron se
between Smth and Perez, but both claimto have seen Smth state
unequi vocal |y that he was going to get his client a sentence of 24
mont hs. Juana Perez states that this prom se was nade directly to
her, while Irene Rodriguez affirns that she witnessed Smth say the
sane thing to another attorney in the courtroom Both w tnesses
were able to identify the tinme and place of these prom ses wth
adequate specificity.

Inruling that the affidavits, evenif true, could not satisfy
t he Bl ackl edge requirenents, the district court plainly m sapplied
our precedent. Perez was entitled to an evidentiary hearing at
which he could try to denonstrate the validity of his own

declaration and the two affidavits. O course, the governnent is



entitled to present its evidence to the contrary.® It was an abuse
of discretion for the district court to rule otherw se.

[11. CONCLUSI ON

The case is REMANDED to the district court with instructions
to conduct an evidentiary hearing on Perez’'s 8§ 2255 claimin a
manner consistent with this opinion. W pass no judgnment on the
wei ght of the evidence put forth by Perez or the governnent at
this time, except to say that there is a factual dispute

sufficient to warrant a heari ng.

S\We need not consider the substance of the governnent’s
evidence at this tine, as that is best left for the district court
inthe first instance. However, we nust note that the governnent
spends nuch of its brief arguing that the affidavits of Juana Perez
and Irene Rodriguez are “deficient” because they are unsworn. W
are at a conplete | oss to understand the governnent’s point on this
i ssue. Juana Perez’s affidavit begins: “I[,] Juana Mari sel a Perez,
sworn [sic] under oath that the following is true and correct to
the best of ny know edge.” Irene Rodriguez’s affidavit begins
simlarly: “I, Irene Rodriguez, solemly swear[,] depose and says
[sic] that | amthe sister-in-law of Benjam n Arreaga Perez’' s w fe,
and make this affidavit under personal acknow edge [sic] in support
of my Sister-in-law husband’s [sic] notion for reduction of
sentence.” Both affidavits are signed and notari zed.

Despite our best efforts, we can think of no reason why
counsel for the governnent would characterize these affidavits as
unsworn. They seemplainly sufficient to us, and we are troubled
that the governnent would make such a serious allegation, and at
sone |length, wthout providing nore support for it. Perhaps the
gover nnment has noticed sone flaw that escapes us, but if so it has
failed to articulate it clearly. Perhaps the argunent was i ncl uded
in the brief by m stake. What ever the reason, counsel for the
governnent is adnonished to take nore care when naking such
assertions.



