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Def endant s- appel l ants C em s Larai ne Jackson, MD. and
Wesl ey Alford Boyd, Jr. appeal their convictions and sentences
resulting fromtheir involvenent in physical-therapy clinics that
fraudulently billed Medicare and Medicaid. For the reasons that
follow, we affirm Jackson’s convictions and sentence. W also
affirm Boyd s convictions for conspiracy and paynent of ill egal
remuner ati ons (kickbacks). But concluding that the governnent

presented insufficient evidence, we reverse Boyd's conviction for

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



heal t h-care fraud, and we vacate his sentence and remand for
resent enci ng.
| . FACTUAL AND PROCEDURAL BACKGROUND

This case centers around two Houston, Texas, physical -
therapy clinics that engaged in fraudulent billing of Medicare
and Medicaid. The first of the clinics, Quality Medi-Care Health
Care dinic, Inc. (“Quality”), was opened and operated by Henry
Lew s Reece, Jr. and Mark Anthony Broussard. Quality was open
fromabout 1996 to 1998. Initially, Quality’ s business consisted
primarily of autonobile-accident victins. At sone point,
however, Broussard brought his friend, defendant-appellant Wesley
Al ford Boyd, Jr., to neet wwth Reece, and Boyd advi sed themt hat
they should get Quality enrolled with Medicare and Medi cai d.
Broussard and Reece hired Boyd as a consultant and paid him
$10,000 to assist themin transitioning Quality into a primarily
Medi care/ Medicaid clinic. Boyd s involvenent with Quality was
limted to this transition period.

Since Medicare and Medi caid would pay only for services
billed by a physician, Reece and Broussard brought defendant-
appellant Cem s Larai ne Jackson, MD. on board as Quality’s
Medi cal Director. Jackson’s role was to perform a physical
exam nation on each patient, diagnose the patient, and prescribe
and oversee the patient’s physical therapy.

Al t hough it was unlawful to do so, Quality hired individuals



to recruit Medicare and Medicaid patients to the clinic and paid
them $100 to $300 for each patient referral. These “marketers”
targeted areas with a high concentration of elderly individuals.
Reece testified that Boyd told himand Broussard of adult-day-
care centers and elderly communities where potential patients
could be found. |In addition to using marketers, Quality paid its
enpl oyees bonuses for patient referrals.

Quality also intentionally m sdiagnosed patients in order to
recei ve maxi mum paynent from Medicare and Medicaid. Initially,
the clinic diagnosed many patients with arthritis. But after
Reece | earned that Medicare did not pay as nmuch for arthritis-
related therapy since it was nerely palliative, he asked Jackson
to diagnose arthritic patients wth conditions such as sprains
and strains. Jackson conplied, and the clinic reaped the benefit
of hi gher Medicare paynents.

The clinic also ignored Medicare and Medi caid s requirenent
of direct physician supervision. Medicare and Medicaid covers
physical therapy only if it is perfornmed under the direct
supervi sion of a doctor. Although the therapy does not need to
be performed in a doctor’s inmmedi ate presence, Medicare and
Medi caid cover it only if it is perfornmed in the sane suite while
a doctor is present to assist if needed. But Quality billed
Medi care and Medicaid for therapy perfornmed while Dr. Jackson was
not at the clinic, as well as for therapy provided in patients’
homes and not in Dr. Jackson’s presence. Reece testified that
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Boyd told himthe direct-supervision requirenent was a gray area
and that the clinic would not be investigated as long as it did
not bill nore than a certain anount.

Quality additionally billed Medicare and Medicaid for
services that were never perfornmed. This included billing for
extra, unperforned therapy sessions as well as for extra,
unperfornmed treatnments within a therapy session.

At sonme point after Quality cl osed, Boyd approached Reece
and Broussard, told them he was not doing well, and offered to
sell them his Medicare and Medicaid provider nunbers so that they
could open a new clinic. Boyd, Reece, and Broussard partnered
together to open the second clinic at issue in this case, Phycare
Heal t hcare Systens (“Phycare”). Phycare’ s physician was Howard
Gant, MD. Many of Phycare’s initial patients and enpl oyees
cane fromQality. Like Quality, Phycare enpl oyed marketers who
were paid to recruit patients, and it paid its enpl oyees bonuses
for patient referrals.

Initially, Boyd was not heavily involved in Phycare s day-
t o-day operations, which were primarily overseen by Reece. But
after a short period, in April 1998, Boyd term nated the
partnership, and Reece and Broussard were no | onger associ ated
wth Phycare. After this occurred, Dr. Gant ran the day-to-day
operations. Throughout this period, however, Boyd was the sole
signatory on Phycare’ s bank account; Boyd wote the enpl oyees’
paychecks, and he endorsed and deposited the checks that canme in
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to Phycare.

After a dispute between Boyd and Dr. Grant,! Boyd severed
their business ties. Boyd subsequently opened Houston Rehab with
his nortuary-school classmate, Carl Brooks, in a different suite
of the sane buil ding where Phycare was | ocated.? Houston Rehab
al so enpl oyed the use of individuals to recruit patients to the
clinic.

After an investigation involving both state and federal |aw
enforcenent agencies into various physical-therapy clinics,? the
grand jury handed down a 70-count indictnent.* Count 1 charged
t hat Boyd and Jackson, along with several other individuals,
conspired together in violation of 18 U S.C. §8 371 to pay illegal
renmuner ati ons (kickbacks), to commt health-care fraud, and to

| aunder nmoney. Counts 2 to 14 alleged various paynents of

! The di spute centered around (1) noney Dr. Grant believed
Boyd owed himand (2) inproper billing for Phycare patient
Ti not hy Brown, which is discussed in detail in the section of the
opi nion pertaining to the sufficiency of the evidence.

2 The governnent and Boyd di spute whet her Houston Rehab was
a new clinic separate from Phycare or rather the sanme clinic as
Phycare but with a new nane. This dispute is not inportant for
t he purposes of deciding this appeal.

3 The investigation |looked into many nore clinics than the
three nentioned here. W discuss solely Quality, Phycare, and
Houst on Rehab because they are the only clinics relevant to this
appeal .

4 Ni ne individuals, including Jackson, Boyd, Reece, and
Broussard, were indicted. Pursuant to a plea agreenent, Reece
pl eaded guilty and testified in this case. Jackson, Boyd, and
Ronald A. Haley, MD. proceeded to a jury trial. The jury
acquitted Haley of all charges.
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illegal renmunerations in violation of 42 U S. C
8§ 1320a-7b(b)(2)(A). Boyd was charged in counts 9 and 10 for two
checks paid to Phycare enpl oyee Mchelle Gordon, allegedly for
patient referrals. Counts 15 to 60 alleged health-care fraud in
violation of 18 U.S.C. § 1347. Boyd was charged in count 44 in
connection with an allegedly fraudul ent claimPhycare submtted
to Medicare for patient Tinothy Brown.?>

The jury convicted Jackson and Boyd of the counts |isted
above. Boyd and Jackson now appeal both their convictions and
t heir sentences.

1. SUFFI Cl ENCY OF THE EVI DENCE

A. Standard of Review

Because Boyd preserved his challenge to the sufficiency of
t he evidence, we review de novo the district court’s denial of

his Rule 29 notion for a judgnent of acquittal. United States V.

Anderson, 174 F.3d 515, 522 (5th Cr. 1999) (citing United States

v. Payne, 99 F.3d 1273, 1278 (5th Gir. 1996)).

In reviewing the sufficiency of the evidence, we view the

5> Boyd was al so charged in counts 50, 51, 52, and 53 in
connection with certain Medicare billing perfornmed by Houston
Rehab. The district court granted Boyd’'s Rule 29 notion for a
j udgnent of acquittal on these counts.

Addi tional ly, Jackson was charged in counts 24 and 25, but
the jury acquitted himof these charges.

Counts 61 to 70 all eged noney | aundering in violation of 18
US C 8 1956(a)(1)(B)(i). Neither Boyd nor Jackson was charged
w th noney | aunderi ng.
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evidence and the inferences drawn therefromin the |Iight nost
favorable to the verdict, and we determ ne whether a rational
jury could have found the defendant guilty beyond a reasonabl e

doubt. [d. (citing United States v. Burton, 126 F.3d 666, 669

(5th Gr. 1997); Payne, 99 F.3d at 1278). *“The evidence need not
excl ude every reasonabl e hypot hesis of innocence or be wholly

i nconsi stent with every concl usi on except that of guilt, and the
jury is free to choose anong reasonabl e constructions of the
evidence.” 1d. (quoting Burton, 126 F.3d at 669-70). “Mbreover,
our standard of review does not change if the evidence that
sustains the conviction is circunstantial rather than direct.”

ld. (citing Burton, 126 F.3d at 670; United States v. Cardenas, 9

F.3d 1139, 1156 (5th Cr. 1993); United States v. Bell, 678 F.2d

547, 549 n.3 (Fornmer 5th Cr. 1982)).
But “a verdict nay not rest on nere suspicion, specul ation,
or conjecture, or on an overly attenuated piling of inference on

inference.” United States v. Pettigrew, 77 F.3d 1500, 1521 (5th

Cir. 1996) (citing United Stats v. Menesses, 962 F.2d 420, 427

(5th Gr. 1992)). And “if the evidence, viewed in the |ight nbst
favorable to the verdict, gives equal or nearly equal
circunstantial support to a theory of guilt and a theory of

i nnocence, we nust reverse the conviction.” United States V.

Sal azar, 66 F.3d 723, 728 (5th Cr. 1995) (per curiam (citing

United States v. Sanchez, 961 F.2d 1169, 1173 (5th Cr. 1992)).




B. Heal th-Care Fraud

Boyd first challenges the sufficiency of the evidence for
his conviction on count 44 of health-care fraud in violation of
18 U.S.C. § 1347.° After carefully reviewing the trial testinony
in the |ight nost favorable to the governnent, we conclude that a
rational jury could not have found that the governnent proved
every el enent of count 44 beyond a reasonabl e doubt.

The indictnent alleged in counts 15 to 60 that various
def endants engaged in a schene to fraudulently obtain noney from
Medi care and Medicaid by billing Medicare and Medicaid for
t herapy not covered, not ordered by a physician, not provided by
qualified persons, and/or not provided at all. Count 44
specifically charged Boyd with submtting a false claimto
Medi care in the anount of $1,890.00 for services relating to

Phycare patient Tinothy Brown.

6 Section 1347 nekes it a crine to

knowingly and willfully execute[], or
attenpt[] to execute, a schene or artifice—

(1) to defraud any health care
benefit program or

(2) to obtain, by neans of false or
fraudul ent pretenses, representations, or
prom ses, any of the noney or property
owned by, or under the custody or control
of, any health care benefit program

in connection with the delivery of or paynent
for health care benefits, itenms, or services.
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Brown testified that he was referred to Phycare in Apri
1998. Dr. Gant evaluated Brown during his first visit, and
Brown received treatnent at Dr. Grant’s office three tinmes a week
for several weeks. But in May or June of 1998, transportation
i ssues caused Brown to stop going to Phycare for further
treatnent. After Brown stopped going to Phycare, however, he
recei ved several Medicare Explanation of Benefits statenents
i ndi cating that Phycare had billed Medicare for treating Brown in
June and July of 1998. Brown discussed these statenents in
person with Dr. Grant, and Dr. Grant expl ai ned that soneone el se
was billing Medicare automatically and that the automatic billing
had not been halted. Brown asked Dr. G ant for sonme noney for
bringing the matter to his attention, and Dr. Grant paid Brown
$200 or $250 in cash. Brown also talked with Boyd by phone; Boyd
told Brown that the noney Medicare paid on the clainms would be
returned to Medicare.

Boyd does not dispute that Phycare continued to bil
Medi care for treating Brown even after Brown had stopped going to
Phycare. But Boyd contends that there is insufficient evidence
he knowi ngly billed Medicare for these unperforned services. He
argues that the evidence denonstrates the billing was being
performed automatically and that the false claimwas submtted
because Brown stopped showi ng up for his appointnents.

To establish that Boyd submtted the claimfraudulently, the
governnent first points to evidence that Boyd owned Phycare, that
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Boyd derived the nost personal benefit from Phycare’'s operation,
t hat Boyd was the sole signatory on Phycare’s bank account, that
Medi care paid Phycare $875.00 on the clai munderlying count 44,
and that Boyd endorsed and deposited the Medicare check in
Phycare’ s account. But this evidence does nothing nore than
associ ate Boyd to sone degree wth the inaccurate claim it does
not establish Boyd' s know edge that the clai mwas inaccurate
either when it was submtted to Medicare or when the check was
recei ved and deposited. Boyd s having deposited the Medicare
check is equally as consistent with his purported belief in the
claims accuracy as it is with his alleged know edge of its

i haccur acy.

The governnent next contends that Boyd’' s conviction may be
sust ai ned because the false claimfor Brown’s therapy was
submtted in the course of a broad schene to defraud Medi care.
At oral argunent, the governnment opined that the only reason
Phycare was opened was to defraud Medicare and Medi caid and that
every claimPhycare submtted was therefore fraudulent. But as
we expl ain below, the governnent failed to establish that Boyd’'s
know edge of and participation in a schene to defraud Medi care
extended to the practice of billing Medicare for therapy that was
never perforned.

We acknow edge that the governnent did establish Boyd' s
participation in certain untoward practices at Phycare. For
exanpl e, Boyd participated in paying Phycare s enpl oyees bonuses
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for referring patients. But there was no evidence that the

i ndi vidual who referred Brown to Phycare was paid a referral
bonus. The governnent al so established that Boyd condoned Reece
and Broussard’'s practice at Quality of billing Medicare and

Medi caid for therapy that was perforned w thout direct physician
supervi sion; Boyd told Reece, Broussard, and Jackson that this
was a gray area and that Quality would not be investigated as
long as it did not bill nore than a certain anmount. But the
governnent did not establish that this practice occurred at
Phycare.” Moreover, it is undisputed that Brown’s therapy was
performed in Phycare’s office under the supervision of Dr. Gant.
Thus, al though the governnent established Boyd' s participation in
certain questionable, even unlawful, practices at Phycare, none
of these practices was sufficient to sustain Boyd' s conviction on
count 44 because there was no evidence that these practices
occurred with respect to Brown’ s therapy.

The only way the clai munderlying count 44 could have been
fraudulent is if it were submtted to Medicare with know edge
that the services were not perfornmed. It thus would have been
hi ghly relevant to count 44 had the governnent established that
Phycare routinely billed Medicare for services that were never

performed. But apart fromthe claimfor Brown’s treatnent, the

" Reece did testify that Phycare was “going to operate in
the same manner that Quality . . . was operating,” but beyond
this broad statenent, he did not testify that the direct-
physi ci an-supervi sion rul e was being viol ated at Phycare.
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governnent failed to present evidence that Phycare ever billed
Medi care for extra, unperfornmed therapy. And although the
governnent did establish that Quality routinely billed Mdicare
for unperfornmed services after Boyd’'s consultation services for
Quality were conpl eted, the governnent never |inked Boyd to such
billing at Quality. In sum the governnent wholly failed to
present evidence that Boyd engaged in a schene to defraud

Medi care by submitting clains for services that were never

per f or med.

Furthernore, the governnent never presented any evi dence
refuting the innocent explanation its own w tness provided for
the inaccurate clains: that the billing had been set up to be
done automatically and had sinply not been stopped after Brown
stopped comng in for therapy. For exanple, there is no evidence
t hat Phycare continued to bill for Brown’s unperfornmed treatnents
after Brown brought the situation to Boyd s attention. Nbreover,
the defense presented two |letters that Boyd wote to Dr. Gant in
whi ch Boyd chided Dr. Grant for paying Brown noney and asked Dr.
Grant for accurate docunentation of the dates of Brown’s
treatnent so that Boyd coul d determ ne how much to refund
Medi care; Dr. Grant never provided this information. And soon
after this incident, and in part because of this incident, Boyd
severed his relationship with Dr. G ant.

We conclude that the jury' s verdict on count 44 cannot
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stand, and we reverse Boyd' s conviction for health-care fraud.?
C. Illegal Renunerations (Kickbacks)

Boyd was convicted of counts 9 and 10 for the paynent of
illegal renmunerations (kickbacks) in violation of 42 U S. C
§ 1320a-7b(b)(2)(A).° These counts concerned two checks in the
amount s of $300 and $200, respectively, that Boyd wote to
Phycare enpl oyee M chelle Gordon allegedly for referring patients
to the clinic.

Boyd chal | enges the sufficiency of the evidence for these
counts. He does not dispute that he wote the checks or that the
checks, if they were in fact paynents for patient referrals, were
in connection with a federal health-care program |Instead, he
asserts that there was insufficient evidence the checks were for
patient referrals and that they instead could have been payrol

checks.

8 Because we reverse Boyd's conviction for count 44, we need
not address Boyd’'s argunent that the jury instructions pertaining
to this count were erroneous.

% Under this provision,

whoever knowi ngly and willfully offers or pays
any renmuneration (including any kickback,
bribe, or rebate) directly or indirectly,
overtly or covertly, in cash or in kind to any
person to i nduce such person . . . to refer an
individual to a person for the furnishing or
arranging for the furnishing of any item or
service for which paynent nay be nmade i n whol e
or in part wunder a Federal health care
program. . . shall be guilty of a felony.

42 U.S.C. § 1320a-7b(b)(2)(A).
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Boyd relies primarily on the fact that Gordon changed her
testinony at trial. During direct exam nation, Gordon testified
that she received these checks as bonuses for referring patients
to the clinic, but on cross exam nati on she changed her testinony
and said that she could not renenber whether the particul ar
checks were for patient referrals or for her salary.

We concl ude that despite Gordon’s changed testinony, there
was sufficient evidence that these two checks were paynents for
Gordon’s patient referrals. Gordon testified that she referred
up to 20 patients to Phycare, that she was paid by check for
patient referrals, and that Boyd wote all the checks she
recei ved from Phycare; Gordon never changed this part of her
testi mony. Moreover, the $300 check that was the basis for count
9 was notated “PR’ in the nenpo |ine; although Boyd argued that

“PR" stood for “payroll” rather than “patient referral,” the jury
was free to conclude otherwise in light of the other evidence.
The governnent additionally presented evidence that Gordon’s
normal payroll checks were for nore than $500 and were not in
even anounts, and they were often notated “salary” or “salary +

gas. Furthernore, the anobunts of these particul ar checks were
inline with the $100-to-$300 range that Reece testified his

enpl oyees at Quality were paid for each referral

1 Utimately, on redirect exam nation, Gordon testified
that the check that was the basis for count 9 could have been for
payroll or for patient referral: “[Whichever way you-all want it
to be. | don’'t know. | can't renenber.”
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Based on this additional evidence, we conclude that a
rational jury could have found beyond a reasonabl e doubt that
Boyd wote the particular checks in issue as paynent for Gordon’s
referring Medicare or Medicaid patients to Phycare.

[11. JURY | NSTRUCTI ONS
A. Standard of Review

Because Boyd did not preserve his argunents by proffering

t he proper objections below, our review of the jury instructions

is for plain error. See United States v. Fuchs, 467 F.3d 889,

901 (5th Gr. 2006) (citing United States v. Rubio, 321 F.3d 517,

523 (5th Gr. 2003)). Under this standard, we may reverse only
if (1) there was error, (2) the error was clear and obvious, and
(3) the error affected the defendant’s substantial rights. See

id. (quoting United States v. Garcia Abrego, 141 F.3d 142, 165

(5th CGr. 1998)); Fep. R CRM P. 52(b). “In determ ning whether
a particular jury instruction was erroneous, we consider the jury

charge as a whole.” Russell v. Plano Bank & Trust, 130 F.3d 715,

721 (5th Cr. 1997) (reviewing for plain error) (citing Turnage
v. Gen. Elec. Co., 953 F.2d 206, 211-12 (5th G r. 1992)).

Cenerally, to denonstrate that his substantial rights were
af fected, “the defendant nust nmake a specific show ng of

prejudice.” United States v. O ano, 507 U S. 725, 735 (1993);

see also United States v. Hickman, 331 F.3d 439, 443 (5th Cr

2003) (“A defendant’s substantial rights are only affected if the
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error ‘affected the outcone of the district court proceedings.
(quoting O ano, 507 U S. at 734)). Even if these criteria are
satisfied, reversal is discretionary; we reverse only if we
conclude that “the error seriously affects the fairness,
integrity or public reputation of judicial proceedings.” J ano,
507 U.S. at 736 (quotation marks and brackets omtted) (quoting

United States v. Atkinson, 297 U.S. 157, 160 (1936)); Garcia

Abrego, 141 F. 3d at 166.
B. Illegal Remunerations (Kickbacks)

Boyd contends that the jury instructions for counts 9 and 10
contained plain error because the jury was instructed that it
coul d convict himbased on “any ki ckback” paid “to any person.”
The portion of the jury instructions pertaining to these counts
described the first elenent of the crine of illegal renmunerations

as, “offer[ing] or pa[ying] renuneration, including any ki ckback

or bribe, directly or indirectly, overtly or covertly, in cash or

in kind to any person.” Boyd argues that because there was

evi dence that Boyd nay have been involved with other kickback
paynments, there was a substantial risk that the jury may have
convicted himon the basis of other purported kickbacks.
Viewing the jury charge as a whol e, we conclude that the
instructions for counts 9 and 10 did not anmpunt to plain error.
The district court instructed the jury that it was to “decide

whet her the Governnent has proved beyond a reasonabl e doubt that
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the defendants are guilty of the crinmes charged. The defendants
are not on trial for any act, conduct, or offense not alleged in
the indictnent.” Furthernore, in the instructions pertaining to
counts 9 and 10, the court explained that the indictnment charged
Boyd wi th maki ng specific paynents in the anmounts of $300 and
$200. The court’s instruction on the first elenment sinply
tracked substantially the | anguage of 42 U . S.C. 8§ 1320a-7b(b)(2).
Contrary to Boyd' s argunent, we believe the risk of juror
confusion was low. W conclude that Boyd has not denonstrated
plain error that affected his substantial rights.
C. Multiple Conspiracies

Boyd’' s contention that the district court commtted plain
error by not giving the jury a multiple-conspiracies instruction
is baseless. In the portion of the instructions pertaining to
the conspiracy count, the court did include this circuit’s

pattern nultiple-conspiracies instruction.?t

11 The court instructed the jury:

Further, you nust determ ne whether the
conspiracy charged in the indictnent existed,
and, if it did, whether the defendant was a
menber of it. If you find that the conspiracy
charged did not exist, then you nust return a
not guilty verdict, even though you find that
sone other conspiracy existed. If you find
that a defendant was not a nenber of the
conspiracy charged in the indictnent, then you
must find that defendant not gquilty, even
t hough that defendant nay have been a nenber
of sone ot her conspiracy.

Cf. FIFTH QReU T PATTERN JURY | NSTRUCTIONS (CRIMNAL) 8§ 2.21 (2001).
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D. Ex-Post-Facto Instruction

Count 1 charged Boyd with conspiracy to commt health-care
fraud, |aunder noney, and pay illegal remunerations. Wth
respect to conspiracy to commt health-care fraud, Boyd argues
that the district court should have instructed the jury that it
coul d consider only the conduct that occurred after the health-
care-fraud statute took effect. The health-care-fraud statute,
18 U.S.C. § 1347, was enacted on August 21, 1996, but the
indictnment alleged in count 1 that the conspiracy began in or
before January 1996. Boyd argues that if his conspiracy
convi ction was based on conduct occurring before the effective
date of the health-care fraud statute, then his conviction
viol ates the Ex Post Facto Clause, U S Const. art. |, 89, cl. 3.

As we stated above, we review for plain error. Assum ng
W t hout deciding that the district court should have given a jury
instruction regarding the effective date of the statute, Boyd
must al so denonstrate that his substantial rights were
af fected—+.e., he nust show a reasonabl e probability that absent
the error he woul d have been acquitted of the conspiracy charge.
See O ano, 507 U S. 725, 735.

Boyd has failed to show any affect on his substantial rights
for two reasons. First, since conspiracy is a continuing
of fense, the jury could still have convicted Boyd of conspiracy

to conmt health-care fraud if it found that the conspiracy
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conti nued after the effecti ve date of the heal th-care-fraud

statute. See Garcia Abrego, 141 F.3d at 167. Boyd has not

denonstrated that the conspiracy ended before the health-care-
fraud statute was enacted.

And second, the special verdict formdenonstrates that the
jury woul d have convi cted Boyd of conspiracy even had the court
given an instruction as to the effective date of the statute.
The jury reported on a special verdict formthat it unani nously
found that Boyd had conspired to conmt all three alleged
pur poses of the conspiracy (health-care fraud, noney |aundering,
and paynent of illegal renmunerations). The jury’'s finding as to
any one of the three purposes is sufficient to support a

convi ction on count 1. See, e.qg., United States v. Calle, 120

F.3d 43, 45 (5th G r. 1997) (“[A] general guilty verdict on a
mul ti pl e-obj ect conspiracy may stand even if the evidence is
insufficient to sustain a conviction on one of the charged

objects.” (citing Giffin v. United States, 502 U S. 46, 60

(1991))). Since the jury found that Boyd al so conspired to
| aunder noney and to pay illegal renmunerations, the outcone at
trial would have been the sane absent the alleged error.
| V. CONSTRUCTI VE AMENDMENT
Jackson asserts that the jury instructions constructively
anended the indictnent because they permtted the jury to convict

hi m of conspiracy to commt health-care fraud on the basis of a
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schene to defraud Medicare and Medi caid of the intangible right
of honest services, when the indictnent charged only a schene to
defraud Medi care and Medicaid of noney and property. Concl udi ng
that the error did not affect Jackson’s substantial rights, we
reject Jackson’s argunent that the error was reversible.
A. Standard of Review

As Jackson acknow edges, our reviewis for plain error
because Jackson did not properly object to the jury instructions

below. See United States v. Bi eganowski, 313 F.3d 264, 287 (5th

Cr. 2002) (citing United States v. Del gado, 256 F.3d 264, 278

(5th Cr. 2001)).
B. Discussion

“[T]he Fifth Anmendnent guarantees a crim nal defendant that
he will only be tried on the charges that have been alleged in an
i ndi ctmrent handed down by a grand jury” and that the indictnment
w Il not “be broadened or altered except by the grand jury.”

United States v. Giffin, 324 F.3d 330, 355 (5th Gr. 2003)

(internal quotation marks omtted) (quoting United States v.

Arlen, 947 F.2d 139, 144 (5th Cr. 1991)). A constructive
anendnent of the indictnent, in violation of these guarantees,
“occurs when the trial court[,] through its instructions and
facts it permts in evidence, allows proof of an essenti al

el ement of a crine on an alternative basis permtted by the

statute but not charged in the indictnment.” 1d. (interna
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quotation marks omtted) (quoting Arlen, 947 F.2d at 144).
Jackson was charged in count 1 with conspiracy to defraud

the United States in violation of 18 U S.C. §8 371 by, inter alia,

conspiring to conmt health-care fraud as defined in 18 U S. C

§ 1347.'2 The indictnment alleged that Jackson conspired to

commt health-care fraud by agreeing to execute a schene to

fraudul ently obtain noney and property from Medi care and

Medi caid; the indictnment did not allege that Jackson agreed to
execute a schene to deprive the governnent of the intangible
right to honest services.

In the jury instructions relating to count 1, the district
court enunerated the elenents of both conspiracy and health-care
fraud. The court instructed the jury that an el enent of health-
care fraud was a schene or artifice to defraud a health-care
benefit program but the instructions did not at this point
define “schene to defraud.” Seven pages |ater, however, in the
portion of the instructions relating to the substantive health-
care-fraud counts, the instructions defined “schene to defraud”

as including “any schene to deprive another of nobney, property,

or of the intangible right to honest services by neans of false

12 Count 1 al so charged that Jackson violated § 371 by
conspiring to conmt noney |laundering and to pay ill egal
ki ckbacks. On a special verdict form the jury reported that it
unani nously agreed that Jackson conspired to commt health-care
fraud; only six of the twelve nenbers agreed that Jackson
conspired to commt noney | aundering; and only one nenber found
t hat Jackson conspired to pay illegal kickbacks.
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or fraudul ent pretenses, representations, or promses.” 1 R 215
(enphasi s added).

Jackson contends that the district court’s inclusion of
“Iintangi ble right to honest services” in the jury instructions’
definition of “schenme to defraud” constituted a constructive
anendnent of the indictnent since it was not charged in the
indictment. He argues that his conviction nust be reversed
because the jury was permtted to convict himof conspiracy on a
basis not charged in the indictnent.

The governnent conceded at oral argunent that “intangible
right to honest services” should not have been included in the
jury instructions. But the governnent contests Jackson's
position that the conviction should be reversed, arguing that
Jackson has not denonstrated that the error affected his
substantial rights.

Jackson argues that his substantial rights were affected
because the jury could have found that he engaged in a schene to
deprive Medicare and Medicaid of the intangible right to honest
services.® But under the third prong of plain-error review, it
is Jackson’s burden to denonstrate a substantial probability that
absent the error the outcone at trial would have been different.

Hence, it is not enough that the jury could have convicted

13 Al t hough Jackson’s services were provided directly to the
patients, the jury could have found that they were provided
indirectly to the Medicare and Medi caid prograns since these
prograns were paying for the patients’ treatnent.

-22-



Jackson based on the “honest services” |anguage; Jackson nust

al so denonstrate a reasonable possibility that the jury woul d
have acquitted himhad only the “noney and property” | anguage
been included in the instructions. Jackson has failed in this
regard. The governnent’s theory was that Jackson engaged in a
schene to defraud Medicare and Medicaid through false billing.
Jackson has not articulated any rational basis on which the
jury—ence it accepted the governnent’s theory, as it ostensibly
di d—eoul d have found that the purpose of the schene was to
deprive Medicare and Medicaid of the right to honest services and
not also to deprive them of noney and property.

United States v. Giffin, on which Jackson relies heavily,

i s distinguishable. The panel in that case, reviewng for plain
error, vacated the defendants’ mail-fraud convictions because of
a constructive amendnent of the indictnent. Giffin, 324 F. 3d at
355-56. As in this case, the jury instructions in Giffin

defined “schene or artifice to defraud” as including a schene “to
deprive another of the intangible right to honest services,” even
t hough the indictnent charged only a schene to obtain noney and
property. 1d. at 353. The difference between Giffin and this
case is that in Giffin the object of the schene was to obtain
uni ssued tax credits, which the panel held was not noney or
property as those terns were used in the mail-fraud statute. See
id. at 352-55. The only possible basis for the convictions was

t herefore under the “honest services” |anguage, which did not
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appear in the indictnent. Unlike in Giffin, the evidence in
this case of Jackson’s involvenent in a schene to fraudulently
bill Medicare and Medi caid supports a conviction under the “noney
and property” |anguage that was charged in the indictnent.

Jackson’s reliance on United States v. Adans is al so

m spl aced since the standard of review in that case was not for
plain error as it is here. See 778 F.2d 1117, 1120 (5th Cr.
1985) (noting that the defendant objected below). This

di stinction is crucial because when there is a constructive
anmendnent that was properly objected to before the trial court,
the conviction nust be vacated regardl ess of any show ng of

prejudice. Giffin, 324 F.3d at 355 (quoting United States V.

M kol aj czyk, 137 F.3d 237, 243 (5th Cr. 1998)). But where, as

here, the defendant fails to raise the error bel ow, the defendant
carries the heavy burden of denonstrating that the error affected
his substantial rights. See id. at 355-56; O ano, 507 U. S at
734.

I nstead, this case is nost analogous to United States v.

Di xon, 273 F.3d 636 (5th Gr. 2001). In D xon, the defendant was
charged wi th ki dnapping for the purpose of commtting aggravated
sexual abuse. 1d. at 637. But the trial judge instructed the
jury that to convict it needed to find that the defendant held

the victimfor “sonme benefit,” which could have included either
sexual gratification or financial gain, even though financial
gain was not charged in the indictnent. [d. at 638-39. The jury
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convi cted the defendant of kidnapping. 1d. at 638. Review ng
the jury instructions for plain error, the D xon panel concl uded
that the defendant had not denonstrated any effect on his
substantial rights. 1d. at 640. The panel recall ed evidence of
the victims sexual activity during the kidnapping and reasoned
that the jury nust have found that the defendant had sexually
assaulted the victim |d. Gven the “overwhel mng evidence that
the ‘benefit’ [the] defendant derived fromthe kidnappi ng was
aggravat ed sexual abuse, as specifically charged in the

indictnment,” the panel affirnmed the conviction. [d.

Based on the evidence in this case, the jury could not have
convi cted Jackson based on the “honest services” |anguage w t hout
al so finding that the purpose of the schene was to deprive
Medi care and Medi caid of noney and property. Consequently, we
conclude that the inclusion of “intangible right to honest
services” in the jury instructions did not affect Jackson’s
substantial rights, and we decline to reverse his conspiracy
conviction on this basis.

V. | NTERFERENCE W TH A W TNESS

Jackson asserts that the governnent substantially interfered
wth its owmn witness KimBoutte's right to testify, violating
Jackson’s constitutional right to present a defense. W disagree

that the governnent’s conduct affected Jackson's rights.

The governnent subpoenaed Boutte, who had been a secretary
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at Houst on Rehab and who had not worked with Jackson, to testify
at trial. Boutte noved to quash the subpoena, asserting her
Fifth Amendnent privilege against self-incrimnation. At a
hearing, Boutte alleged that a statenent she had given the
governnent inplicating four defendants was partially fal se and
that she had produced the statenent only in response to pressure
fromthe government. She also averred that when she brought this
to the attention of a governnent |awyer, the |awer threatened
her. Moreover, she told the court that there was not any
testinony she could give at trial that would not tend to
incrimnate her. The court gave defense counsel an opportunity
to question Boutte, but Jackson’s counsel declined. The court
then granted Boutte’s notion and rel eased her.

Jackson argues for the first tinme on appeal that Boutte’'s
testi nony woul d have benefitted himand that the governnent’s
interference thus violated his right to present a defense.
Because Jackson did not preserve his argunents bel ow, we review
for plain error, even though Jackson’s argunents pertain to

all eged constitutional violations. See United States v. Know es,

29 F.3d 947, 951 (5th Cr. 1994) (“[A]lleged constitutiona
errors in crimnal convictions—that do not anmount to plain
error—are forever forfeited by the failure to object
contenporaneously to that error in the district court.”).

“The Si xth Amendnent guarantees a crimnal defendant the
right to present witnesses to ‘establish his defense w thout fear
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of retaliation against the witness by the governnent.’”

Bi eganowski, 313 F.3d at 291 (quoting United States v. Dupre, 117

F.3d 810, 823 (5th CGir. 1997)). “In addition, the Fifth
Amendnent protects the defendant from i nproper governnental
interference with his defense. Thus, ‘substantial governnental
interference with a defense witness'[s] choice to testify may

vi ol ate the due process rights of the defendant.’” 1d. (quoting
Dupre, 117 F.3d at 823).

Jackson contends that the governnent’s interference with
Boutte’s free and unhanpered choice to testify violated his Fifth
and Si xth Anendnent rights to present a defense. He asserts that
Boutte’s testinony woul d have been excul patory to at | east sone
def endants and that any excul patory evidence woul d have had sone
i npact on the governnent’s case against himon the conspiracy
count .

But Jackson has not denonstrated that the governnent
interfered with his ability to present his own defense because
Boutte was a governnment w tness, not Jackson’s w tness. Jackson
acknow edges this problemand attenpts to overcone it by arguing
that Boutte was a de facto defense witness. He asserts that we
may assume Boutte's trial testinony would not have benefitted the
governnment since it would have been contrary to her previous
statenent inplicating certain defendants. But even accepting
this assunption arguendo, Jackson has not all eged that he would
have called Boutte to testify for him absent the governnent’s
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interference, nor has he nade any specific show ng of prejudice
beyond his conclusory allegation that Boutte s testinony would
sonehow have hurt the governnent’s case generally. Jackson has
thus failed to denonstrate plain error that affected his
substantial rights.
VI . SENTENCI NG | SSUES

A. Boyd' s Sentence

Because we reverse Boyd’'s conviction on count 44, we al so
vacate his sentence and remand for resentencing. W nonethel ess
address here Boyd s argunents about alleged sentencing error.

1. Booker Error

Rel ying on Apprendi v. New Jersey, 530 U S. 466 (2000),

Bl akel y v. Washi ngton, 542 U. S. 296 (2004), and United States v.

Booker, 543 U.S. 220 (2005), Boyd contends that the district
court erred by enhancing his sentence based on facts not found by
the jury beyond a reasonabl e doubt. He argues that the district
court should have granted his notion for a newtrial to give the
jury an opportunity to nmake factual findings for sentencing.
Booker error occurs when the sentencing judge bound by
mandatory United States Sentencing Cuidelines (“QGuiidelines” or
“US.S.G") increases the Cuidelines sentencing range based on
facts not found by the jury or admtted by the defendant. United

States v. Mares, 402 F.3d 511, 518 (5th Cr.), cert. denied, 126

S. . 43 (2005). But under Booker, “with the mandatory use of
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the Guidelines excised, . . . [t]he sentencing judge is entitled
to find by a preponderance of the evidence all the facts rel evant
to the determnation of a Quideline[s] sentencing range.” |d. at
519. Boyd was sentenced under the post-Booker advisory
Gui delines system and the record indicates that the district
judge was aware of the CGuidelines’ advisory nature. There was
therefore no Booker error in Boyd s sentencing.

2. Mass-Marketing Enhancenent

Boyd al so contends that the district court’s application of
a two-1level enhancenent under U S.S.G 8§ 2Bl1.1(b)(2)(A) (ii) for
the use of nass marketing was inproper.

Since Boyd objected to the enhancenent below, we review the
district court’s factual findings for clear error and its
interpretation and application of the Cuidelines de novo. United

States v. Angel es- Mendoza, 407 F.3d 742, 746-47 (5th Cr. 2005).

“A factual finding is not clearly erroneous as long as it is

pl ausible in light of the record as a whole.” United States v.

Hol nes, 406 F.3d 337, 363 (5th Gr.) (quoting United States V.

Powers, 168 F.3d 741, 752 (5th Gir. 1999)), cert. denied, 126 S.

Ct. 375 (2005).
US S G 8 2Bl 1(b)(2)(A(ii) provides for a two-I|eve
enhancenent if the offense was comm tted through nmass marketing.

The comentary to the Quidelines defines “mass marketing” as “a

pl an, program pronotion, or canpaign that is conducted through
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solicitation by tel ephone, mail, the Internet, or other neans to
i nduce a | arge nunber of persons to (i) purchase goods or
services; (ii) participate in a contest or sweepstakes; or (iii)
invest for financial profit.” US S G 8§ 2B1.1 cnt. n.4(A).
Boyd argues here, as he did below, that the mass-marketing
enhancenent enconpasses only techni ques of nbdern mass
communi cation, such as billboards, radio, television, the
I nternet, newspaper, and bulk mail. He posits that the
application of the enhancenent in this case was i nproper because
the marketing primarily involved personal, face-to-face
recruiting of patients, not channels of nmass conmmuni cati on.
But the definition of “mass marketing” is not limted to the
mass- conmuni cati on channels listed in the conmmentary. | nstead,
the commentary “explicitly contenpl ates ‘other neans’ of mass-

marketing.” United States v. Magnuson, 307 F.3d 333, 335 (5th

Cr. 2002) (per curiam. Section 2BL.1(b)(2)(A(ii) “merely

requi res advertising that reaches ‘a | arge nunber of persons.

ld. (quoting United States v. Pirello, 255 F. 3d 728, 731 (9th

Cr. 2001)).

Based on the follow ng evidence, we discern no clear error
inthe district court’s inplicit finding that the face-to-face
marketing in this case was intended to reach a | arge nunber of
persons. First, as part of his consulting services to Quality,
Boyd taught Reece and Broussard how to use marketers to find
el derly patients, and Boyd suggested areas where such patients
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coul d be found, such as adult day-care centers and el derly
comunities. Second, Gordon testified that Boyd paid her for
recruiting up to 20 patients to Phycare. And third, part of
Houst on Rehab’ s business involved recruiting patients to the
clinic, and the clinic had at | east one person recruiting ful
time. Furthernore, Boyd does not dispute that the marketing
met hods were intended to reach and did in fact reach a | arge
nunber of persons.

Accordi ngly, we conclude that the district court did not err
in applying a two-|evel enhancenent for the use of nass
mar ket i ng.

B. Jackson’s Sentence

The district court cal cul ated Jackson’s Cui delines base
of fense |l evel at 24 and inposed a 3-1evel enhancenent for his
managerial role in the offense and a 2-1evel enhancenent for
violating a position of trust, resulting in a total offense |evel
of 29. Factoring in Jackson’s Category Ill crimnal history, the
court arrived at a Quidelines range of 108 to 135 nonths’

i nprisonnment. But the court sentenced Jackson to 60 nonths’
i nprisonnment, the statutory maxi mum for a conspiracy conviction
under 18 U . S.C. § 371

Jackson maintains that his sentence should be vacated
because of Booker error. Since he failed to properly object

bel ow, we revi ew Jackson’s sentence for plain error. See Mres,
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402 F.3d at 520. As the governnent concedes, Jackson satisfies
the first two prongs of plain-error review there was error
because he was sentenced under a mandatory schene, and the error

is plain under Booker. See id. at 520-21. The question

therefore i s whether Jackson has denonstrated that his
substantial rights were affected. To nmake such a show ng,
Jackson nust denonstrate that under an advisory system the
district court would have inposed a significantly different
sentence, i.e., a sentence of |less than 60 nonths’ inprisonnent.
See id. at 521.

Jackson first argues that the Booker error affected his
substantial rights because the district judge’ s own factual
findings caused his Quidelines range to be increased from2-8
months to 108-135 nonths. But Booker error does not occur sinply
because the district judge enhances a sentence based upon her own
factual findings; rather, Booker error occurs “when the

sentenci ng judge bound by mandatory CGuidelines increase[s] the

sent enci ng range under the Cuidelines based on facts not found by
the jury or admtted by the defendant.” |d. at 518 (enphasis
added). Hence, it is not enough that Jackson has denonstrated
that the district judge’'s own factual findings resulted in a

hi gher sentence; he nust also denonstrate a sufficient
probability—sufficient enough to underm ne confidence in the

out come—that his sentence would have been | ower under an

advi sory, rather than mandatory, system See id. at 521.
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Jackson next argues that the district court would have
i nposed a | esser sentence under an advisory schenme. Jackson
points to the district judge's remarks during the sentencing
proceedi ng wherein she stated that she | acked any discretion over
the sentence to be inposed. Jackson also notes that the district
court inposed the | owest possible sentence under the nmandatory
schene. After reviewing the transcript of the sentencing
proceedi ngs, however, we are not persuaded that the district
j udge woul d have i nposed a sentence bel ow 60 nont hs’ i npri sonnment
under an advisory Quidelines system The district judge's
coment that she | acked discretion with regard to Jackson’s
sentence referred sinply to the fact that there was no range of
possi bl e sentences from which she could select since the | ow end
of the Quidelines range (108 nonths) exceeded the 60-nonth
statutory maxi num Furthernore, Jackson has not even attenpted
to denonstrate that a sentence of |ess than 60 nonths, which
woul d have varied fromthe 108-nonth Cui delines m nimum by nore

t han 48 nont hs, woul d have been reasonabl e.

14 Jackson al so nakes the follow ng argunents solely to
preserve them (1) that application of the plain-error standard
is inappropriate in this case because it would have been futile
for himto object to the mandatory nature of the Quidelines prior
to Blakely; (2) that under Bouie v. Gty of Colunbia, 378 U S
347 (1964), and Marks v. United States, 430 U S. 188, 196-97 &
n.13 (1977), and their progeny, due process forbids the
retroactive application of Booker’'s renedial holding to him (3)
that Mares m sapplies the plain-error standard of United States
v. Dom nquez Benitez, 542 U. S. 74 (2004); and (4) that he is not
required to show prejudi ce because the error was structural since
it affected the entire framework of the sentencing proceedings in
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VI 1. CONCLUSI ON
For the foregoing reasons, Jackson’s convictions and
sentence are AFFI RMED, Boyd' s convictions on counts 1
(conspiracy) and counts 9 and 10 (illegal renmunerations) are
AFFI RMED; Boyd’'s conviction on count 44 (health-care fraud) is
REVERSED; and Boyd’s sentence is VACATED and t he case REMANDED

for resentencing.

this case. As Jackson recogni zes, these argunents are foreclosed
by this court’s precedents.
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