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PER CURI AM *
Al fredo Ri vera-Benito pleaded guilty to three counts of

harboring illegal aliens for financial gain, three counts of
transporting illegal aliens for financial gain, and one count of

conspiracy to comnmt hostage taking. The district court
sentenced Rivera to 210 nonths in prison and a five-year term of
supervi sed rel ease.

Ri vera chal |l enges the six-level enhancenent to his base

of fense level under U S.S.G 8§ 2A4.1(b)(1) on the basis that a

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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ransom demand is an el enment of the hostage-taking offense under
18 U.S.C. 8 1203 and that the enhancenent thus constituted

i nper m ssi bl e double counting. W reviewthe district court’s

| egal interpretation of the sentencing guidelines de novo and its

factual findings for clear error. United States v. Angel es-

Mendoza, 407 F.3d 742, 746 (5th G r. 2005). A ransomdenmand is
not an elenment of the offense under 18 U S.C. § 1203. Because
the fact of a ransomdenand is not taken into account by the base
of fense |l evel set forth for that offense at § 2A4.1(b) (1), there
was no i nperm ssi bl e doubl e counting.

Ri vera al so challenges the § 2A4. 1(b) (1) enhancenment on the
grounds that the snuggled aliens agreed that, upon their arrival
in the United States, they would be held until their smuggling
fees had been paid. The fact that Pantal eon’s detention may have
been consensual at its inception is not dispositive of the issue

whet her she was held captive. See United States v. Carrion-

Caliz, 944 F.2d 220, 226 (5th Cr. 1991). For the purposes of 18
US C 8§ 1203(a), it is sufficient that Pantal eon was | ater
det ai ned or confined against her will. Id.

The record in this case reveal s that Pantal eon was told that
she woul d owe $1,300 to the people who received her in the United
States as a fee for hel ping her get across the border. Once
Pant al eon arrived in Houston, Texas, however, that $1, 300 border-
crossing fee was increased to $4,000. Rivera and his co-

def endants did not rel ease Pantal eon until they received the



No. 04-20538
-3-

$4,000. Pantal eon was kept in a house conpletely encl osed by
| ocked burglar bars. She testified that she wanted to run away
fromthe house but that she could not. Based on these facts,
Pant al eon’ s detention clearly ceased to be consensual, and she
was confined against her will. The district court therefore did
not clearly err in applying the six-Ilevel enhancenent under
8§ 2A4.1(b)(1).

Ri vera al so chal |l enges the two-1evel enhancenent under

8 2A4.1(b)(3) on several grounds. GCting Cawford v. Wshi ngt on,

541 U.S. 36 (2004), Rivera first argues that the district court’s
reliance on testinony from anot her proceeding denied himhis

Si xth Amendnent rights under the Confrontation Cause. “[T]here

is no Confrontation C ause right at sentencing.” United States
v. Navarro, 169 F.3d 228, 236 (5th Cr. 1999). Nothing in
Crawford indicates that its holding is applicable to sentencing
proceedi ngs. Accordingly, R vera s Craw ord-based argunent | acks
merit.

Ri vera next argues that the district court’s reliance on
testinony froma co-defendant’s sentenci ng proceedi ng viol ated
hi s due process rights under the Fifth Anendnent because he was
not given notice of such intended reliance or an opportunity to
contest the testinony. To the extent that the district court
relied on matters outside the PSR without notifying Rivera in

advance, there was error. See United States v. Townsend, 55 F. 3d

168, 172 (5th G r. 1995). Any such error was harm ess, however,
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because, despite R vera s assertions to the contrary, the
district court did not clearly err in finding that the statenents
attributed to Pantal eon on the PSR were sufficient to support the

8§ 2A4.1(b)(3) enhancenent. See United States v. De La Rosa, 911

F.2d 985, 993 (5th Gr. 1990). R vera s nere assertion that
Pant al eon’ s deposition testinmony was nore reliable than
information contained in the PSR did not suffice to neet his
burden of showing that the information contained in the PSR was

materially untrue. See United States v. Vela, 927 F.2d 197, 201

(5th Gr. 1991). The district court did not clearly err in
applying the two-1evel enhancenent under 8 2A4.1(b)(3).

Ri vera al so appeals his sentence on the basis that the
enhancenents applied by the district court violated his Sixth

Amendnent rights pursuant to United States v. Booker, 125 S. C

738 (2005). As Rivera failed to raise this claimin the district

court, our reviewis for plain error. See United States v.

Mares, 402 F.3d 511, 520 (5th GCir. 2005), petition for cert.

filed, No. 04-9517 (U.S. Mar. 31, 2005). In order to establish
plain error, Rivera nust show (1) error, (2) that is clear or

obvi ous, and (3) that affects substantial rights. 1d.; United

States v. Infante, 404 F.3d 376, 394 (5th G r. 2005).

Rivera neets the first two prongs of the plain error test
because the enhancenents were based on facts found by the
district court, which constitutes obvious error after Booker.

See I nfante, 404 F.3d at 394. Nevert hel ess, R vera’'s claimfails
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at the third step of the plain error test because he has not
shown that the error affected his substantial rights. There is
no indication in the record that the district court would have
i nposed a | ower sentence if the guidelines had been advisory.
See id. at 394-95. As Rivera has not satisfied the third prong
of the plain error test, he is not entitled to resentencing.

Accordingly, the judgnent of the district court is AFFI RVED.



