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Pl ai ntiff-Appellant Kossman Contracting Conpany, I nc.
(“Kossman”) sued Defendant-Appellee Cty of Houston (“the Gty”)
under 42 U.S.C. 88 1981 and 1983. Kossnan alleged that the Cty’'s
“use of race and gender quotas in public contracting is an
unconstitutional use of governnent power.”

Kossman filed its first notion for a tenporary restraining
order (“TRO') and prelimnary injunction in October 1997. I n

Septenber 1999, Kossman filed a supplenent to its first notion for

" Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



a TROand prelimnary i njunction, subsequently filing three further
noti ons seeking a TRO and prelimnary injunction in, respectively,
February 2000, July 2000, and Cctober 2000. The district court
summarily deni ed each of these notions.

In June 2002, Kossman filed a “Renewed Mdtion for Summary
Judgnent and Prelimnary Injunction” (“Renewed Mtion”), in which
it asked the district court to enjoin the Cty' s “illegal
contracting preferences based on race, ethnicity, and sex.” The
Renewed Motion lists the City’ s responses to Kossman’s requests for
adm ssion and federal court cases that have held simlar city
quotas unconstitutional; however, it fails to nention the |egal
requirenents for a prelimnary injunction. Nei t her does the
Renewed Motion contain a |egal argunent.

I n Decenber 2003, Kossman filed a “Fourth Suppl enent to Mtion
for Summary Judgnment,” in which it described the Suprene Court’s

opinions in Gatz v. Bollinger! and Gutter v. Bollinger? and asked

for “an inmedi ate order striking” the City's quota system?® The
district court summarily denied Kossman’s Renewed Mdtion and the
fourth supplenent to its summary judgnent notion in a single

sentence. It is fromthis denial that Kossman appeal s.

1 539 U. S. 244 (2003).

2 539 U. S. 306 (2003).

3 Kossman filed its original notion for summary judgnent in
April 1998. During the next five years, it filed three suppl enents
to its original summary judgnent notion
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The first —and last —issue in this appeal is whether we
have appellate jurisdiction. The Cty asserts that we |ack
appellate jurisdiction because Kossman's appeal is wuntinely.
Specifically, the Cty argues that, because Kossnman's Renewed
Motion seeks the sane relief on the sane facts as its four previous
nmoti ons, Kossman had to appeal the district court’s denial of its
first motion for a TRO and prelimnary injunction to have been
tinmely. W agree.

Al t hough the denial of a request for a prelimnary injunction
is imediately appeal abl e under 28 U.S.C. § 1292(a),* Rule 4(a) of
the Federal Rules of Appellate Procedure requires that “the notice
of appeal . . . befiled. . . wthin 30 days after the judgnent or
order appealed fromis entered.”® “An appeal froman order denying
a successive nmotion for a prelimnary injunction, where the notion
is sinply the sane as the earlier notion, is untinely under Fed. R
App. P. 4(a)(1l) unless the notice of appeal was filed withinthirty
days of the original denial.”® Kossnman’s Renewed Mbtion is clearly
a successive notion that presents the sane factual and | egal bases

as its previous notions. Accordingly, because the district court

4 See 28 U.S.C. § 1292(a)(1); Overton v. Gty of Austin, 748
F.2d 941, 948-49 (5th Gr. 1984).

S Fenp. R App. P. 4(a)(1).

6 Gll v. Monroe Count Dep’t of Soc. Servs., 873 F.2d 647, 648
(2d Cir. 1989); see also Birm ngham Fire Fighters Ass’'n 117 .
Jefferson County, 290 F.3d 1250, 1254-55 (11th Cr. 2002) (sane);
F.W Kerr Chem Co. v. Crandall Assoc., Inc., 815 F. 2d 426, 428-29
(6th Gr. 1987) (sane).




denied Kossman’s first notion for a TRO and a prelimnary
i njunction on Cctober 21, 1997, Kossman only had until Novenber 21,
1997 to appeal that denial, which it failed to do. The instant
appeal is thus untinely, and, absent sone applicabl e exception, we
| ack appellate jurisdiction.

Kossman poi nts out —-correctly —that there “is an exception
to the general rule against appealing froma successive notion if
there are changed circunstances, new evidence, or a change in the
law. "7 Kossman argues that this exception applies because it
“appealed the denial of its Mtion for Sunmary Judgnent and
Prelimnary Injunction filed after the release on the Suprene
Court’s decisionin Gatz . . . and Gutter,” which “clarified the
standard for what constitutes a conpelling interest sufficient to
justify the use of racial classifications by the governnent
."8 W conclude that this exception does not apply to the instant
situation. As counsel for Kossnman admtted at oral argunent —and
inits brief —the Suprene Court’s Gratz and G utter opinions are
no nore than a clarification of existing law, which was either

knowmn to or determ nable by Kossman when it filed its first

" BirminghamFire Fighters, 290 F.3d at 1254 (citing 16 CHARLES
ALAN WRI GHT, ARTHUR R. M LLER & EDWARD H. COOPER, FEDERAL PRACTI CE AND PROCEDURE
§ 3924.2 (2d ed. 1996)).

8 Enphasis in original.



notion.® As such, the Giatz and Grutter opinions do not constitute
a change in the | aw.

Nei t her do we conclude that the City' s responses to Kossman’'s
requests for admssion worked a change in the facts or
circunstances of the case. Were we to hold that discovery
responses effect a change in facts or circunstances, a party could
file a successive notion each tine it received a discovery
response, thereby frustrating “the policy of Rule 4 of the Federal
Rul es of Appellate Procedure, which requires in the interests of
efficiency and finality that a tinmely appeal be filed.” The
factual and |egal bases on which Kossman grounded its Renewed
Motion are indistinguishable from those offered in its first
not i on. Accordingly, the exception does not apply. Kossman’ s
appeal is untinely, and we |ack appellate jurisdiction under 28
U S C § 1292(a).

DI SM SSED FOR LACK OF APPELLATE JURI SDI CTI ON

9 See Adarand Constructors, Inc. v Pena, 515 U S. 200 (1995);
Gty of Richnond v. J. A Croson Co., 488 U. S. 469 (1989).

10 Birm ngham Fire Fighters, 290 F.3d at 1254.
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