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PER CURI AM *

Jerry Murphy (“Murphy”), appearing pro se, challenges the
district <court’s grant of summary judgnent dismssing his
enpl oynent discrimnation suit against his fornmer enployer,

Metropolitan Transit Authority (“MIA"). W affirm the district

"Pursuant to 5" QR R 47.5, the Court has deterni ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5" QR R 47.5. 4.
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court judgnent because Mirphy has not rebutted MIA's non-

discrimnatory reason for term nation

l.

Mur phy, a fifty-seven-year-old African Anerican male, was
hired by MITA to work on a programdesi gned to pronote and organi ze
citizen-run shuttle van service for cooperating comuters, called
Ri deshare. Over the course of Miurphy’s enpl oynent his perfornmance
evaluations steadily declined, finally resulting in an overal
unsati sfactory review. Because of his poor performance Mirphy was
pl aced in a ninety day perfornmance i nprovenent plan which required
weekly reports to superiors of plans of action and progress.
Mur phy was ultinmately fired when he allegedly m sled superiors of
the status of a particular commuter cooperative group, causing
i nconveni ence and |osses for MIA Mur phy alleges that he was
fired, not for the stated reason, but because of his age and race.

Mur phy al so applied for and was deni ed a pronotion during his
tenure at MIA Al t hough a nore qualified candi date was chosen
instead of him Muirphy asserts that the failure to pronote hi mwas
al so due to discrimnation

Follow ng his termnation Murphy filed a conplaint with the
EECC alleging age and race discrimnation. The conpl aint was
di sm ssed after an EECC i nvestigation, at which tinme Mirphy filed
suit in Texas state <court again alleging race and age
discrimnation in MTA's failure to pronote himand in term nating
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him MIA renoved the case to federal court and the district court
granted the MIA's notion for summary judgnent. Mirphy now appeal s

t hat judgnent.

1.

W review a grant of sunmary judgnent de novo applying the
sane standards applying the sane | egal standards as the district
court in determning whether sunmary judgnent was appropriate.
Hudson v. Forest QI Corp., 372 F.3d 742, 744 (5th Cr.2004).
“Summary judgnent is proper if . . . there is no genuine issue as
to any material fact that the noving party is entitled to judgnent

as a matter of |aw Young v. Equifax Credit Info. Servs., Inc.,
294 F.3d 631, 635 (5th Gr.2002). “In determning if there is a
genui ne issue of material fact, this court reviews the evidence in
the light nost favorable to the non-noving party.” Performance
Autoplex Il Ltd. v. Md-Continent Casualty Co., 322 F.3d 847, 853
(5th G r.2003). Sunmary judgnent must be upheld when the record
provides a legal ground for the affirmance, regardl ess of whether
the district court wutilized or disregarded that ground. S&W
Enters., LLC, v. SouthTrust Bank of Ala., NA 315 F.3d 533, 537-38
(5th Gir.2003).

MIA argues that Murphy failed to present a prima facie case.

For purposes of this appeal, however, we assune that Mirphy did

present a prima facie case. Even assum ng arguendo t hat Murphy has



established a prima facie case, MIA has presented substanti al
evidence of wvalid, non-discrimnatory reasons for Mirphy’'s
term nation which have not been sufficiently rebutted by Mirphy.
See Tex. Dep’'t of Onty. Affairs v. Burdine, 450 U S. 248, 253
(1981) (“[I1]f the plaintiff succeeds in proving the prim facie
case, the burden shifts to the defendant ‘to articulate sone
| egitimate, nondi scrim natory reason for t he enpl oyee' s
rejection.’””). Metropolitan submtted nunerous e-nails and witten
menor anda docunenting problens with Murphy’s job perfornmance over
the course of his two-year enploynent. Every performance
eval uation and nearly every correspondence in the record indicates

Mur phy’ s deficiency.? Managenent finally term nated Murphy after

Numer ous conments contai ned in Miurphy’s August 11, 2002
eval uation denonstrate his failings at work:

Jerry has failed to foll ow managenent directives in
performance of his duties, choosing to continue to

pur sue unproductive avenues rather than proven
activities he was directed to use. Jerry has nade

m nimal contributions to date to the departnent

obj ective of having 300 METROVans by the end of the
year. He has formed one van to date this year, falling
short of the planned goal of twelve vans a year for
fiscal 2002.

R 374

In June, Jerry was given a list of over thirty
conpani es that should have been researched and
contacted. Sone have yet to be researched and
contacted. Jerry has nade the decision to continue
working with EIl Paso Energy for vanpool opportunities
in spite of the fact they have excellent bus service .
along with plentiful parking . . . . Jerry made
the decision this spring to send out a press rel ease
t hat was not approved as required and continued sone
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the dissolution of a van pool group that Mirphy organi zed; Muirphy
failed to provide pronpt notice of the dissolution to nanagenent
purportedly causing costs and significant inconvenience. These
reasons are sufficient to satisfy MA's burden of denonstrating
non-di scrimnatory reasons for Mirphy s term nation.

Gven the legitimate reasons for Murphy’s term nation, which
are strongly supported by the summary judgnent evi dence, the burden
of proof shifts to Mrphy to denonstrate that MIA's non-
di scrim natory reasoni ng was pretextual and that di scrim nation was
the actual basis for the adverse enploynent action. Roberson v.
Alltel Information Servs., 373 F.3d 647, 651 (5'" Cir. 2004). To
carry this burden Murphy has nmade conclusory statenents that the
reason for term nati on was a shambecause others were not fired for

sim | ar behavi or and because the vanpool dissolution situation was

activities against directions while keeping the
activity hidden from managenent. Jerry has elected to
continue use of presentation and conmuni cati on
approaches that have not been successful in the past
two years which he has been instructed to abandon.

R 374-73.

Jerry’s strengths of persistence and need to know
details continue to be areas that bog himdown as well.
He continues to spend too nmuch tine working on snal

i ndi vi dual groups, as opposed to working at the
corporate level through H R departnents. He has been
given rem nders to re-focus his efforts on corporate
accounts.

R 372.



a nere msunderstanding not deserving of termnation. Mur phy
produced no corroborating evidence to support these all egations
regardi ng the di ssolution of the vanpool. Mirphy has further nade
uncorroborated allegations that subtle agist and racist comments
were made during the course of his enploynent. Allegations in and
of thensel ves cannot underm ne MIA' s |l egiti mate non-di scrim natory
reasons for termnation or defeat defendant’s notion for sunmary
judgnment. Nuwer v. Mariner Post-Acute Network, 332 F.3d 310, 314
(5" Gr. 2003). Mor eover, Murphy has produced no evidence that
coul d underm ne the poor performance eval uations that he received
during his enploynent at MIA.® Murphy has not denonstrated that
the reasons for his termnation were pretextual and therefore has
not satisfied his burden of proof. Summary judgnent was
appropri ate.

For the reasons set forth above, the judgnment of the district

court i s AFFI RVED. 4

Mur phy has forfeited his failure to pronote claimon
appeal. Appellant’s Brief at 17-18 (“Even though M. Mirphy
relinqui shes his claimof age and racial biases in his
application for the manager’s position . . . .7).

‘On May 3, 2004, Murphy filed a Motion for Relief with the
Court. Gven the denial of Mirphy’'s appeal on the nerits that
notion is denied as noot.






