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M chael Edward Dunn appeals his jury conviction and sentence
for possession of a firearmby a convicted felon and naki ng fal se
statenments to licensed firearmdealers in violation of 18 U . S.C. 88
922(a)(6), 922(g)(1) and 924(a)(2). For the reasons set forth
bel ow, we affirmDunn’s conviction, vacate his sentence, and remand
for resentencing.

Dunn contends that the district court erred when it denied his

motion to suppress the weapons seized during a search of his

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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resi dence conducted on OCctober 25, 1999, because the seizure
exceeded the scope of the warrant. Dunn did not raise this issue
in his pre-trial nmotion to suppress, and explicitly limted his
motion to an attack on the sufficiency of the affidavits at his

suppression hearing. This issue is waived. See United States v.

Carreon-Pal aci o, 267 F.3d 381, 389 (5th Cr. 2001) (“W recognize

that FED. R CRM P. 12(b)(3) requires that parties nove to suppress

before trial or risk waiver of such claim”); United States V.

Chavez-Val encia, 116 F.3d 127, 129 (5th GCr. 1997) (failure to

raise a suppression issue at trial forecloses a defendant from
raising the issue for the first tine on appeal).

Dunn also contends that the evidence at trial was not
sufficient to establish that he had a fel ony conviction as defined
by 18 U S.C. 8§ 921(a)(20) because the CGovernnent failed to prove
beyond a reasonable doubt that his civil rights, including his
right to possess firearns, had not been restored. As an el enent of
its 18 U S.C. 8 922(g)(1) charge, the Governnent nust prove that

Dunn was a convicted fel on. See United States v. Fields, 72 F.3d

1200, 1211 (5th Cr. 1996). W have found that “[t]he question
whet her a felony conviction may serve as a predicate offense for a
prosecution for being a felon in possession of a firearm pursuant

to [18 U.S.C.] 8§ 922(g)(1) is a purely legal one.” United States

v. Daugherty, 264 F.3d 513, 514 (5th Cr. 2001). In addition, the

def endant bears the burden of proving that his conviction has been

expunged or set aside, or that he has been pardoned or had his
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civil rights restored. See United States v. Huff, 370 F.3d 454,

458-59 (5th Cr. 2004). Dunn stipulated to his status as a
convicted felon, and this stipulation was introduced as evi dence at
trial. Accordingly, the Governnent produced sufficient evidence
for a reasonable jury to find that Dunn had been convicted of a

felony. See United States v. Shelton, 325 F. 3d 553, 564 (5th Cr

2003) (stipul ated evidence sufficient to prove interstate comrerce

el emrent of unl awful possessi on of weapon charge); United States v.

Mankins, 135 F.3d 946, 948-49 (5th Cr. 1998) (stipulation
sufficient to prove possession of drugs).

Dunn al so contends that the district court plainly erred in
failing to instruct the jury as to the correct definition of a
“conviction,” thereby depriving hi mof his Sixth Anmendnent right to
atrial by jury. Because Dunn did not request a jury instruction
on the definition of a conviction, and did not object to the
district court’s failure to give such an instruction, a plain error

anal ysis applies. See United States v. Daniels, 281 F.3d 168, 184

(5th Gr. 2002). “W find plain error only if: (1) there was an
error; (2) the error was clear and obvious; and (3) the error

affected the defendant’s substantial rights.” United States v.

Gacia-Cantu, 302 F.3d 308, 310 (5th Cr. 2002). As noted above,

whet her Dunn’ s prior convictions constituted “convictions” pursuant
to 18 U S.C. 8 921(a)(20) is a purely legal question to be decided
by the district court. In addition, Dunn carried the burden of

proving that his civil rights had been restored. As there was no
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evi dence presented at trial that Dunn’s civil rights, including his
right to possess firearns, had been restored, Dunn cannot show t hat
the district court commtted plain error in constructing the jury
char ge.

Dunn has not denonstrated any reversible error in connection
Wi th his conviction, and his conviction is AFFI RVED

Regarding the sentence inposed, Dunn contends that the
district court conmmtted reversible plain error when it sentenced
hi m pursuant to the mandatory United States Sentencing Quidelines

systemhel d unconstitutional in United States v. Booker, 125 S. Ct.

738 (2005). Because Dunn did not object on this basis in the
district court, this court’s reviewis for plainerror. See United

States v. Val enzuel a- Quevedo, F. 3d , No. 03-41754, 2005 W

941353, at *3 (5th Gr. Apr. 25, 2005).
The district court plainly erred when it sentenced Dunn
pursuant to the mandatory Cui delines system held unconstitutional

i n Booker. See Val enzuel a- Quevedo, 2005 WL 941353, at *4. The

error affected his substantial rights because it appears fromthe
district court’s coments at sentencing that it would have i nposed
a | esser sentence under an advi sory gui delines schene. See, e.q.,

United States v. Pennell, F. 3d , No. 03-50926, 2005 W

1030123 at *5 (5th Cr. My 4, 2005). Because the error likely
i ncreased his sentence, Dunn has shown that the error seriously

affected the fairness, integrity, or public reputation of the
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judicial proceedings. See id. at *5-6. Accordingly, Dunn’s
sentence i s VACATED, and the case is REMANDED for resentencing.
CONVI CTI ON AFFI RVED; SENTENCE VACATED AND REMANDED FOR

RESENTENCI NG



