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BILLIE FITTS,

Pl ai ntiff-Appellant,
ver sus
CHRI STI NA MELTON CRAI N, Chairman- Texas Departnent of
Crimnal Justice, Individually and in her official capacity;
MARY BACON, Menber, Texas Board of Crimnal Justice,
Individually and in her official capacity; DEBBI E ROBERTS,
I nteri m Superi ntendent, W ndham School District, Individually
and in her official capacity; WNDHAM SCHOCL DI STRI CT,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. H 03-CV-3076

Before JOLLY, H GE NBOTHAM and PI CKERI NG Circuit Judges.
PER CURI AM *

Appellant Billie Fitts, a fornmer teacher of business
conputer classes at the Mchael Unit of the Texas Departnent of
Crimnal Justice, Institutional Division (TDCJ), brought this
suit under 42 U S.C. 8 1983 and state law. Fitts alleged that in
not renew ng her teaching contract with appell ee Wndham School

District (Wndham after August 31, 2003, the defendants viol ated

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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her rights to due process and equal protection of the laws. W
AFFI RM

Appel l ees Christina Crain and Mary Bacon, board nenbers of
W ndham and of the Texas Board of Crimnal Justice; and Debbie
Roberts, Wndhanmis Interim Superintendent (the Wndham officials)
responded by filing a notion to dismss under FED. R Cv. P.
12(b)(1). They asserted that the district court |acked subject-
matter jurisdiction over Fitts's lawsuit as to themin their
of ficial capacities because of Eleventh Amendnent imunity. As
sued in their individual capacities, the Wndham officials al so
filed an answer to Fitts' s anmended conpl ai nt, denying her
all egations and asserting their entitlenent to qualified i munity
as to federal clains and official imunity as to state-|aw

clains. The Wndham officials asserted, inter alia, that Fitts

had no property interest in her job for any type of due-process
cl ai m because she had resigned her job.
The district court entered an order of dism ssal and final
j udgnent, granting Wndham and the Wndham officials’ notion to
di sm ss under Rule 12(b)(1), dismssing all federal clains with
prejudi ce and dism ssing all pendent state clainms wthout
prejudice to reassertion in state court. The court held, inter
alia, that Fitts had no constitutional right to a renewed
contract, because she had no property right in her contract.
Fitts contends that she is entitled to reversal because the

district court dism ssed her individual-capacity clains on
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grounds of qualified inmunity wthout first ordering her to file
either a statenent of facts or areply tailored to the

defendants’ qualified-imunity defense. Citing Schultea v. Wod,

27 F.3d 1112, 1118 (5th Gr. 1994), and 47 F.3d 1427, 1433 (5th
Cir. 1995)(en banc), Fitts argues that if she had known that the
district court wanted qualified imunity to be addressed, she
coul d have focused her general claimand supported it with
affidavits, exhibits, certified records, and a notion for summary
j udgnent .

Schul tea does not hold, however, that a reply is required in
all instances. The en banc court stated only that the “district
court’s discretion not to [require a reply] is narrow i ndeed when
greater detail mght assist.” 47 F.3d at 1433-34 (quotation at
1434) .

Fitts asserts that if she had been ordered to file a reply,
she coul d have enphasi zed her contention that her property
interest in her job was based on Wndham Policy No. 7.05-3.2-2.
However, she made that clear in her anmended conplaint. Fitts
iterated this contention in her reply to appellees’ answer, in
her argunment against qualified immunity. Thus, it would not have
assisted the district court for Fitts to have filed another reply
pursuant to Schultea. Therefore, the district court did not
abuse its discretion by dismssing Fitts's individual-capacity
clains without requiring her to file another reply. See

Schultea, 47 F.3d at 1434.
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Furthernore, assum ng that the district court should have
ordered a Schultea reply, that still would not entitle Fitts to
relief. The reason is that Policy 7.05-3.2-2 did not confer a
property right in her job to Fitts, therefore she has no valid
§ 1983 claimrelative to it.

Fitts contends that the district court erred by hol ding that
she had no protectable property interest in her job, specifically
by holding that her “right” to a renewed contract is not a right
secured by the Constitution. Fitts argues that she has a
legitimate claimof entitlenment to continued enpl oynent based on

Texas state law, citing Bishop v. Wod, 426 U. S. 341, 344 (1976),

and ot her cases.

Qualified imunity protects “governnent officials performng
di scretionary functions fromcivil damages liability as |ong as
their actions could reasonably have been thought consistent with
the rights they are alleged to have violated.” Enlow v.

Ti shom ngo County, Mss., 962 F.2d 501, 508 (5th G r. 1992)

(internal quotation marks omtted). In exam ning a claim of
qualified imunity, the first step is to ascertain whether the
plaintiff has alleged the violation of a clearly established

federal constitutional right. Siegert v. Glley, 500 US. 226,

231 (1991). *“If the plaintiff does so, the court nust then
assess whet her the defendant’s conduct was objectively reasonabl e

inlight of clearly established law.” Nunez v. Sims, 341 F. 3d

385, 387 (5th Cr. 2003). The plaintiff's failure to show such a
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violation of her rights “obviates the [court’s] need to address
the second step of the analysis.” 1d.

Fitts has failed to plead facts showi ng that she has a
property right in enploynent under Texas |aw, an essenti al
el ement of her claim Her pleadings show that she was enpl oyed
by W ndham under a term contract, which she concedes was a one-
year contract for 2002-2003 that was scheduled to end on August
31, 2003. Texas follows the at-will enploynent doctrine under
whi ch, absent a specific contract provision to the contrary,
enpl oynent contracts are termnable at wll by either party.

Multon v. Gty of Beaunont, 991 F.2d 227, 230 (5th Gr. 1993).

By alleging that Wndham inforned her of the nonrenewal of her
contract, Fitts admts in her pleadings that Wndham never agreed
to renew her contract and never agreed to any kind of extension.
Accordingly, Fitts’s pleadings establish that beyond her 2002-
2003 contract, her enploynent with Wndham woul d have eit her
ended according to its terns or would have been at-wll if she
had stayed with perm ssion of Wndham Thus, Wndhamwas free to
termnate Fitts s enpl oynent.

I n her anmended conplaint, Fitts noted that Wndham s Policy
No. 7.05-3.2-2 states: “If the Superintendent determnes there is
good cause to not renew the contract, the enployee shall be given
witten notice of intent to nonrenew at |east 45 days prior to
the end of the contract period.” Fitts relies on this provision

as the basis for her contention that she had a property interest
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in her job. Wiile this provision provides for sone instances in
whi ch the superintendent will nake a good-cause determ nation, it
does not indicate that in all instances Wndham enpl oyees’
contracts are guaranteed to be renewed except for good cause.
Policy manual s or directives that do not purport to limt the
possi bl e reasons for term nati on cannot create property rights.

See Moulton, 991 F.2d at 232 n. 28.

Fitts’s lack of a property right in her job is al so
denonstrated by her letter-request to be released from her
contract as of August 8, 2003. Her |eaving Wndham before the
end of her contract termresulted in her having no contract to
renew. Because there was no protected property interest under
state law, Fitts had no constitutional right to due process, as
the district court held. See Nunez, 341 F.3d at 387.

Fitts contends that the district court erred by hol ding that
Wndhamis an armof the state, and thus entitled to El eventh
Amendnent imunity. She asserts that the district court also
shoul d not have held that the individual defendants, sued in
their official capacity, were entitled to assert Eleventh
Amendnent imunity. Fitts is not entitled to relief on these
cl ai ns because she had no property interest in her job. See

Farias v. Bexar County Bd. & Trs. for MHMR Servs., 925 F. 2d

866, 874-77 (b5th Cr. 1991).
Fitts contends that the district court erred by dism ssing

her clainms for declaratory and injunctive relief, because
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“[s]tate sovereign imunity does not preclude declaratory or

injunctive relief against state officials.” See TTEA v. Ysleta

del Sur Pueblo, 181 F.3d 676, 680 (5th Gr. 1999)). Appellees

correctly point out that Fitts' s conplaint requested declaratory
relief and nonetary danages but not prospective (or other)
injunctive relief.

The anended conpl aint requested only nonetary damages and a
decl aratory judgnent that the defendants’ acts and om ssions
vi ol ated her rights under the Constitution and | aws of the United
States. The district court did not specifically deny the request
for a declaratory judgnent, but held that Fitts’s federal clains
did not entitle her to relief. The court dism ssed her pendent
state clains wthout prejudice.

To be entitled to a declaratory judgnent, a plaintiff nust
show that there is an actual case or controversy under Article

11 of the Constitution. See Lawson Vv. Call ahan, 111 F. 3d 403,

404-05 (5th Gr. 1997). Because Fitts has failed to nake such a
show ng, her appeal fromthe inplied denial of declaratory relief

has no nerit. See Plum ey v. Landmark Chevrolet, Inc., 122 F. 3d

308, 312 (5th Gir. 1997).

I n her anmended conplaint, Fitts alleged that she was deni ed
equal protection of the law. She nentions this claimin her
openi ng brief, but does not include it as one of her appellate
i ssues. Appellees neverthel ess have asserted in their brief that

Fitts’s equal -protection allegations lack nerit. 1In her reply
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brief, Fitts argues conclusionally that she was treated
differently from anot her W ndham enpl oyee. Because Fitts did not
rai se equal protection as an appellate issue in her opening

brief, this court will not consider it on appeal. See Price v.

Roark, 256 F.3d 364, 368 n.2 (5th Gr. 2001).

AFFI RVED.



