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Juan Carl os Rocha-Aguilar (Rocha) was convicted follow ng
pl eading guilty to one count of illegal reentry follow ng
deportation, in violation of 8 U S.C. § 1326. Rocha argues t hat
the district court erred in denying his notion to dism ss the
i ndictment on the basis that his prior deportation was invalid
and in characterizing his prior state felony conviction for
sinply possession of cocaine as an “aggravated fel ony” for

sent enci ng purposes. He concedes, however, that these issues are

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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f or ecl osed. See United States v. Hernandez-Aval os, 251 F.3d 505,

509 (5th Gr. 2001); United States v. Hinojosa-Lopez, 130 F.3d

691, 693-94 (5th Cr. 1997).
Rocha al so argues that the district court erred by inposing
a sentencing under a mandatory federal sentencing guideline

schenme, which was held to be unconstitutional in United States V.

Booker, 125 S. Ct. 738 (2005). The Governnent concedes that
Rocha preserved the issue in the district court, that the
district court commtted error, and that the error was not
harm ess. In light of the foregoing, the Governnent’s unopposed
nmotion for summary affirmance of the conviction and to vacate the
sentence and remand for resentencing i s GRANTED. Rocha’s
conviction is AFFI RMED, but we VACATE the district court’s
sentence and REMAND for resentencing in accordance wth Booker.
MOTI ON GRANTED; CONVI CTI ON AFFI RVED; VACATED AND REMANDED

FOR RESENTENCI NG



