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This is a pro se appeal fromthe district court's grant
of summary judgnent to defendant United Parcel Service, Inc.
(“UPS") on plaintiff Kevin More' s clains for discrimnation,
hostile work environment, and retaliation under Title VII of the
Cvil Rghts Act of 1964, as anended, 42 U S. C. 8§ 2000e, and
42 U. S.C. § 1981. Because no genuine issues of material fact exist
wWth respect to More' s clains, we AFFIRM the district court’s
grant of summary judgnent.

. BACKGROUND

Pursuant to 5TH QR R 47.5, the court has determined that this
opi ni on should not be published and is not precedent except under the linmted
circunstances set forth in 5TH QR R 47.5. 4.



Moore joined UPS as a part-tine worker in April 2000. He
was a nenber of the Local 767 union, and the terns of his
enpl oynent were governed under a collective bargaini ng agreenent
between UPS and the union. Under the agreenent, enployees nay be
di scharged for absenteeism after they have been given one initial
written warning. Al so under the agreenent, at the enployer’s
di scretion, enployees nmay be issued nore than one witten warning
inorder to correct performance or attendance problens. R at 204,
213.

Moore started his enpl oynent at UPS as a pre-| oader, but
began training as a driver in April 2001. Due to repeated
performance failures, as well as an accident, however, Mbore was
disqualified fromdriving on May 12, 2001. In addition to his poor
performance as a driver, Mdore was absent or tardy nore than ei ghty
times during his |ast ten nonths of enploynent. Moore received his
first warning letter for his poor attendance after failing to
report to work on May 29, 2001.

On June 1, 2001, More filed a grievance contesting his
disqualification as a driver. As a result of the grievance, a
settlenent was reached between the union and UPS in which UPS
agreed to give Moore anot her opportunity at a driver position when
an openi ng becane avail able. On July 11, 2001, after being | ate or

absent four tines in the previous two weeks, UPS issued More a



second warning letter for poor attendance. An intent to suspend
notification acconpani ed the second warning letter.!?

Bet ween July 25, 2001 and August 31, 2001, Moore was | ate
or absent eight nore tinmes. On Septenber 7, 2001, UPS i ssued Moore
an intent to termnate notification.? |n response, on Septenber
12, 2001, Moore filed a grievance challenging the second warni ng
letter, the intent to suspend notification, and the intent to
termnate notification. Follow ng a hearing between the union and
UPS on Septenber 26, 2001, Mwore agreed to withdraw his grievance
and serve a suspension for his attendance infractions. In
exchange, UPS withdrew its intent to term nate.

Just two days later, on Septenber 28, 2001, More once
again reported late to work. In response, UPS issued Moore anot her
intent to termnate notification. On Cctober 10, 2001, Moore
reported late to work once again. On Cctober 19, 2001, UPS
notified Moore that his enploynent was being term nated for poor
attendance. In response to the notification, More instead deci ded
to sign a separation notice, which voluntarily termnated his

enpl oynent .

! This action initiated the grievance procedure for suspension
requi red under the collective bargaining agreenent, but did not immediately
remove Moore from his job.

2 This action initiated the grievance procedure for termnation
requi red under the collective bargaining agreenment, but did not immediately
remove Moore from his job.



Not wi t hst andi ng t he fact that he quit, Mdore sued UPS for
Title VII violations. On appeal, we have construed his argunents
generously.
1. STANDARD OF REVI EW
We reviewthe district court's sunmary j udgnent de novo.

Freeman v. Tex. Dep’t. of Crim Justice, 369 F.3d 854 (5th Gr.

2004) . Summary judgnent is proper when “the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together wwth the affidavits, if any, showthat there is no genui ne
i ssue as to any material fact and that the noving party is entitled
to a judgnent as a matter of law” Feb. R CGv. P. 56(c). The
burden is on the noving party to showthat “there is an absence of
evi dence t o support the nonnoving party's case.” Freeman, 369 F. 3d

at 860 (citing Celotex Corp. v. Catrett, 477 U. S. 317, 325, 106 S.

Ct. 2548, 2554 (1986)). Once the noving party neets its initial
burden, the nonnoving party “nmust set forth specific facts show ng
that there is a genuine issue for trial.” Feb. R QGv. P. 56(e).
The nonnoving party, however, “cannot satisfy this burden wth
conclusory allegations, unsubstantiated assertions, or only a
scintilla of evidence.” Freeman, 369 F.3d at 860 (citations
omtted).
[11. DI SCUSSI ON
Moore challenges the district court’s summary judgnent

rulings on his clains.



A. Discrimnation

Moore argues that he provided direct evidence of
discrimnatory remarks made by his imediate supervisors as
required under Title VII. 42 U S.C. § 2000e-2(a). Wor kpl ace
remarks are considered sufficient evidence of discrimnation if
they are 1) related to the protected class of persons of which the
plaintiff is a nmenber, 2) proximate in time to the conpl ai ned- of
adverse enploynent decision, 3) nmade by an individual wth
authority over the enpl oynent decision at issue, and 4) related to

t he enpl oynent decision at issue. Rubinstein v. Admirs of Tul ane

Educ. Fund, 218 F.3d 392, 401 (5th Gr. 2000) (citation omtted).

Moore fails to establish the second, third, and fourth
el emrents of the test. The racial epithets were allegedly nade
bet ween April 2000 and April 2001, and t herefore were not proxinate
intinme to Mbore’s termnation in October 2001. Additionally, the
al l eged epithets were nade by individuals at UPS who did not have
authority over Moore's termnation. Further, there is no evidence
inthe record that establishes that the remarks were related to the
decision to termnate More. Finally, it is undisputed that More
never conplained of or reported any of the alleged remarks to
either his union or another nanager. “Stray remarks with no
connection to an enploynent decision cannot create a fact issue

regarding discrimnatory intent and are insufficient to defeat



summary judgnent.” Scales v. Slater, 181 F. 3d 703, 712 (5th Cr

1999).

Because Moore failed to provide direct evidence of
discrimnation, he nust create a presunption of intentional
di scrim nation by establishing a prima facie case of

di scri m nati on. McDonnell Dougl as Corp. v. Green, 411 U S. 792,

802-04, 93 S. . 1817, 1824-25 (1973). To establish a prima facie
case of race discrimnation in an enploynent term nation case

Moore nmust prove that he “(1) is a nenber of a protected class;
(2) was qualified for h[is] position; (3) was subject to an adverse
enpl oynent action; and (4) was replaced by soneone outside the
protected class, or, inthe case of disparate treatnent, shows that
others simlarly situated were treated nore favorably.” Okeye v.

Univ. of Tex. Houston Health Sci. CGr., 245 F.3d 507, 512-13 (5th

Cir. 2001) (citations and internal quotation marks omtted).
Moore has failed to provide evidence to showthat others
simlarly situated were treated nore favorably. UPS records
i ndicate that Moore was | ate or absent fromwork nore than ei ghty-
five tinmes during the last ten nonths of his enploynent. UPS
subm tted evidence that it term nated More for poor attendance.
In an effort to satisfy the fourth elenent of the test,
Moor e argues that two white enpl oyees were not disciplined for poor
attendance. The docunents Moore provided to the district court,
however, were not authenticated or identified as UPS business
records pursuant to FED. R Evip. 803(6), and were not acconpani ed
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by any explanatory information to aid the court in understanding
the statistical informati on contained in the docunments. Therefore,
the district court correctly concluded that the evidence did not
support Moore’'s claim Since More did not provide the district
court with any additional evidence, he has not raised a genuine
i ssue of material fact that others simlarly situated were treated
nmore favorably and cannot establish a prima facie case. The
district court correctly concluded that UPS was entitled to summary
judgnent on More’'s claimthat he was term nated because of his
race.
B. Hostile Wrk Environnent

Moor e argues that he established the elenents of a prinma
facie case for aracially hostile work environnent under Title VII.
To establish a prim facie case, More nust prove that

(1) he belongs to a protected group; (2) he

was subj ected to unwel cone harassnent; (3) the

harassnent conpl ained of was based on race

(4) the harassnent conplained of affected a

term condition, or privilege of enploynent;

(5) the enployer knew or should have known of

the harassnent in question and failed to take

pronpt renedi al action.

Ransey v. Henderson, 286 F.3d 264, 268 (5th Gr. 2002)(citations

omtted). “For harassnent on the basis of race to affect a term
condition, or privilege of enploynent . . . it nust be sufficiently
severe or pervasive to alter the conditions of the victims
enpl oynent and create an abusive working environnent.” Id.

(citations and internal quotation marks omtted). To determ ne



whet her a hostile work environnent existed, a court nust consider
“the frequency of the discrimnatory conduct; its severity; whether
it is physically threatening or humliating, or a nere offensive
utterance; and whether it unreasonably interferes wth an
enpl oyee’s work performance.” |1d. (citations omtted).

Moore argues that several supervisors nade a few raci al
comments that created a hostile environnent. Moore, however,
admtted that he never conplained to UPS s hunman resource
departnment or anot her supervi sor about the comments. Mbore failed
to provide evidence to establish that the few isolated comments
were so severe or pervasive that they affected a term condition,
or privilege of enploynent, or unreasonably interfered with his
wor k performance. Moore also argued that the discipline he
received for being tardy or absent was further evidence of a
hostil e work environnent. As noted earlier, however, More, failed
to establish that the discipline was racially notivated.
Consequently, Moore failed to provide evidence sufficient to create
a material issue that his workplace was an abusive or hostile
wor ki ng envi ronnent .

C. Retaliation

Moore finally contends that he established the el enents
of a prima facie case of retaliation. This claimrequires proof
that: (1) he engaged in a protected activity, (2) he experienced

an adverse enpl oynent action follow ng the activity, and (3) there



was a causal link between the protected activity and the adverse

enpl oynent acti on. Mont emayor v. City of San Antonio, 276 F.3d

687, 692 (5th Cir. 2001). Under Title VII, an enpl oyee has engaged
in protected activity if he has “opposed any practice nmade an
unl awful enpl oynment practice by this subchapter,” or “nade a
charge, testified, assisted, or participated in any manner in an
i nvestigation, proceeding, or hearing under this subchapter.”
42 U . S.C. § 2000e-3(a).

Moore argues that he was retaliated against for filing a
grievance on June 1, 2001 for his disqualification as a driver.
Moore, however, was not engaged in a protected activity, as his
grievance did not oppose or protest racial discrimnation or any
ot her unl awful enploynent practice under Title VII. Rather, Moore
sinply conplained that UPS had violated its agreenment with the
uni on. Moore’s grievance, which made no nention of race
discrimnation, stated that he was following his supervisor’s
instructions when he returned to the service center wthout
delivering his assigned packages. As such, More was not engaged
in a protected activity when he filed his grievance, and he cannot
establish a prima facie case for retaliation. Therefore, the
district court correctly granted sunmary j udgnent to UPS on Moore’s
retaliation claim

V. CONCLUSI ON



For the reasons di scussed above, we AFFIRM the district

court’s ruling of summary judgnent.
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