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PER CURI AM *

Ram ro Guerra Bocanegra, Sr., Texas prisoner #831945, appeal s,
pro se, the dismssal (as frivolous and for failure to state a
claim of his in forma pauperis (IFP) clains brought pursuant to 42
US C § 1983 against Dr. Tim Revell, Mdical Departnent
Adm ni strator Patrice Maxey, and Dr. David R Basse. He clained
defendants were deliberately indifferent to his serious nedical

needs and deni ed hi mnedical treatnment on the basis of his race.

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



Bocanegra first conplains the district court erred in failing,
prior to dism ssal, to conduct a Spears v. MCotter, 766 F.2d 179
(5th Gr. 1985), hearing or to use a questionnaire. W reviewthe
denial of a Spears hearing for abuse of discretion, considering
whether the conplaint’s allegations would pass nmnuster wth
addi tional factual devel opnent. E.g., Eason v. Thaler, 14 F. 3d 8,
10 (5th Gr. 1994). Bocanegra has not shown the district court
abused its discretion; he does not describe additional facts to
sal vage his otherw se deficient conplaint that would have been
reveal ed either through a Spears hearing or by a questionnaire.
See id.

Dismssal of an |IFP conmplaint as frivolous under §
1915(e)(2)(B) (1) is reviewed for abuse of discretion, e.g., Siglar
v. Hi ghtower, 112 F.3d 191, 193 (5th Cr. 1997); dism ssal for
failure to state a claim under § 1915(e)(2)(b)(ii), de novo.
Harris v. Hegmann, 198 F.3d 153, 156 (5th G r. 1999). Review of
the record and Bocanegra’s brief on appeal reveals the district
court did not abuse its discretion in dismssing Bocanegra's
conplaint as frivolous or err indismssingit for failure to state
aclaim See id.; Eason, 14 F.3d at 10. Bocanegra’'s allegations
of denial of nedical treatnent or proper testing anmount to a
di sagreenent wth the <course of his treatnent, which s
insufficient to support relief for a claimbrought pursuant to 42

U S C 8§ 1983. See Varnado v. Lynaugh, 920 F.2d 320, 321 (5th CGr.

2



1991). At nost, Bocanegra’'s allegations that he should have been
adm ni stered a particular test or treatnent anount to assertions of
medi cal mal practice or negligence, rather than an Ei ghth Arendnent
deni al of nedical care. See id.

Bocanegra fails to allege any act evidencing discrimnatory
intent on the part of the naned defendants to support his assertion
t hat he was deni ed nedi cal treatnment on the basis of his race. See
McC eskey v. Kenp, 481 U S 279, 292 (1987). Bocanegra’s
allegation that two white inmates received tests/treatnent that
Bocanegra beli eved he should have received is also insufficient to
support a clai mof racial ani nus because Bocanegra failed to all ege
any facts showng the two white inmates were, in all other
respects, simlarly situated to him Mhamuad v. Lynaugh, 966 F. 2d
901, 903 (5th Cir. 1992).

Bocanegra’s appeal is without arguable nerit and is frivol ous.
See Howard v. King, 707 F.2d 215, 219-20 (5th Gr. 1983). Because
the appeal is frivolous, it is DI SM SSED. See 5TH QR R 42.2
Bocanegra’s notion for prelimnary injunction is DENED. The
dismssal of this appeal as frivolous counts as a strike for
purposes of 28 U S.C. 8§ 1915(g), as does the district court’s
di sm ssal. See Adepegba v. Hammons, 103 F. 3d 383, 385-87 (5th Cr
1996). We warn Bocanegra: if he accunmul ates three strikes under 28
US C 8 1915(g), he will not be able to proceed IFP in any civil

action or appeal filed while he is incarcerated or detained in any



facility, unless he is under inmm nent danger of serious physical
injury. See 28 U S.C. 8§ 1915(9g).
APPEAL DI SM SSED; MOTI ON FOR PRELI M NARY | NJUNCTI ON DENI ED,

STRI KE WARNI NG | SSUED



