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Ji nmmy Yancey appeal s t he sentence i nposed following his guilty
plea to making a false statenent to a federally insured bank.
Yancey was sentenced to a termof inprisonnment of 21 nonths to be
followed by a five-year term of supervised rel ease.

Yancey asserts: the district court erred in enhancing his
gui del i ne sentencing range based on facts he did not admt; the
district court violated his Sixth Arendnent rights in the |ight of

the holdings in Blakely v. Washington, 124 S. C. 2531 (2004) and

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



United States v. Booker, 125 S. . 738 (2005); and the Governnent
has failed to show harm ess error.

The Governnment concedes the district court commtted error in
i ncreasi ng the penalty based on judge-found facts under a mandatory
gui del i ne system The Governnent, however, nmaintains the error was
harmess in the light of the district court’s decision not to
i npose a sentence at the bottomof the sentencing guideline range.

Yancey preserved this sentencing issue by raising a Blakely
chal | enge before the district court. When a Booker error is
preserved in district court, this court “wll ordinarily vacate the
sentence and remand” unless the error is harmess. United States
v. Pineiro, _ F.3d __, No. 03-30437, 2005 W. 1189713, at *2 (5th
Cir. 20 May 2005) (internal quotation marks and citation omtted).
The CGovernnent bears the burden of denonstrating the error was
harm ess beyond a reasonabl e doubt. 1d. To carry this burden, the
Governnment nust show the Booker error did not affect the
defendant’s sentence, i.e., “that the district court would have
i nposed the sane sentence absent the error”. |d.

The district court erred by applying the enhancenents for the
anount of | oss and use of a sophisticated schene because the facts
supporting these enhancenents were neither admtted by Yancey nor
found by a jury beyond a reasonabl e doubt. See Booker, 125 S. C
at 756. The Governnent’s contention that the error is harnless

because the district court inposed a sentence at the mddle, rather



than at the bottom of the guideline range does not address the
i ssue whether the district court would have inposed a |esser
sentence if a | ower gui deline sentencing range had been determ ned,
based solely on Yancey’'s adm ssions. Because the Governnent has
not shown the district court would have inposed the sane sentence
absent the Booker error, the sentence is VACATED and the case is

REMANDED for resentencing. See Pineiro, 2005 W. 1189713, at *2.

VACATED AND REMANDED



