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PER CURIAM:"

Benny Lavern Collins, Texas prisoner # 1171866, has filed a motion for certificate of
appealability (COA) seeking to appeal the dismissa of his 28 U.S.C. § 2255 motion to vacate, set
aside, or correct his sentence following his federal convictions of a Hobbs Act robbery and of using

a firearm while committing that robbery. To the extent that Collin’s 28 U.S.C. § 2255 motion

Pursuant to 5TH CIR. R. 47.5, the court has determined that this opinion should not be published and
is not precedent except under the limited circumstances set forth in 5TH CIR. R. 47.5.4.



challenged errors that occurred at his sentencing his motion was properly brought under 28 U.S.C.
§2255. See Ojov. INS, 106 F.3d 680, 683 (5th Cir. 1997). Collins argues that thereisaquestion
asto whether, in sentencing him, the district court had jurisdiction to impose hisfederal sentence to
run consecutively to his California sentence given that, at the time he was sentenced by the district
court, Texas had lodged a detainer against him. Collins has failed to show “that reasonable jurists
would find thedistrict court’ s assessment of the constitutional claims debatable or wrong.” Slack v.
McDanid, 529 U.S. 473, 484 (2000). Thus, COA is DENIED.

Totheextent that Collinsasserted aclaimregarding the execution of hisfederal sentence, that
claim should have been brought as one under 28 U.S.C. § 2241. See Pack v. Yusuff, 218 F.3d 448,
451 (5th Cir. 2000). Because at the time that Collinsfiled his June 2004 28 U.S.C. § 2255 motion
hewasincarcerated inthe Northern District of Texas, we construe Collins smotion, to the extent that

it chalenges the execution of his sentence, as one under 28 U.S.C. § 2241. See United States v.

Tubwell, 37 F.3d 175, 177 (5th Cir. 1994); see also United States v. Wesathersby, 958 F.2d 65, 66

(5th Cir. 1992). A prisoner proceeding under 28 U.S.C. § 2241 is not required to obtain a COA to

proceed on appeal. See Jeffersv. Chandler, 253 F.3d 827, 830 (5th Cir. 2001).

Coallins argues that, because his federal judgment stated that his federal sentence wasto run
consecutively to his Cdifornia sentence, heisillegaly or unconstitutionally currently incarcerated by
the State of Texas. Callins' s claim regarding the execution of his sentence fails because whether he
is incarcerated first for the Texas convictions or for his federal convictions is a matter of comity
between the state and federal governments “and not a personal right of the prisoner.” Cf. Floyd v.

Henderson, 456 F.2d 1117, 1119 (5th Cir. 1972). Consequently, we AFFIRM the dismissal of



Coallin's28 U.S.C. § 2255 motion to the extent that it challenged the execution of his sentence. See

United States v. McSween, 53 F.3d 684, 687 n.3 (5th Cir. 1995).




