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PER CURI AM *
| . BACKGROUND
Plaintiff-Appellant Mchael A Mirak is a forner enployee of
Def endant - Appel | ee Dal | as/ Fort Worth International Airport Board
(“DFW). On June 10, 2003, WMarak’s enploynent w th DFWwas

termnated as part of a reduction-in-force program On August

Pursuant to 5THGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR R
47.5. 4.



21, Marak filed suit against DFW nmaking four claims.! First,
Marak asserted a claimunder 42 U.S.C. § 1983, alleging that DFW
termnated himin retaliation for publicly speaking out about
DFW's al |l egedly poor conpliance wth environnental regul ations.
Second, Marak asserted a state law tortious interference with
contract claim alleging that DFWterm nated himto prevent him
frombecom ng vested in a higher tier of benefits under DFWs
pension plan. Third, Marak asserted clainms under the Texas
Conmmi ssion on Human Rights Act, Tex. LaB. CooE ANN. § 21. 051
(Vernon 1996), and the Age Discrimnation in Enploynent Act of
1967 (“ADEA’), 29 U S.C. 8 621 et seq. (2000), alleging that he
was term nated because of his age. Fourth, Marak asserted a
claimunder the Famly and Medi cal Leave Act of 1993 (“FM.,A"), 29
US C 8 2601 et seq. (2000), alleging that he was termnated in
retaliation for his plans to exercise certain rights under the
FMLA.

On Decenber 8, 2003, DFWanswered Marak’s conpl aint.
Pursuant to the procedures set forth in the district court’s
schedul i ng order, on Decenber 8, DFWalso effectively filed a

motion to dismss under FED. R Qv. P. 12(b)(6). Mrak’s

! On Cctober 7, Marak filed a notion to anend his
original conplaint, which the court granted. On Novenber 17, the
court granted a second notion to anend the conplaint. This
second anended conplaint is the operative conplaint for this
appeal .



response to DFW's notion was not due until March 8, 2004.2 He
did not, however, file a response by that date. In conpliance
wth the scheduling order, on March 10, DFWfiled a notice of
default with the court. On March 23, the court granted DFWs
notion and disnmissed all of Marak’s clains w thout prejudice.?
Mar ak now appeal s the district court’s grant of DFWs notion to
dismss as to his ADEA claim
1. STANDARD OF REVI EW

In this appeal we are called upon to review a district
court’s dismssal of a case under FED. R CQv. P. 12(b)(6) for
failure to state a claim W review such dism ssals de novo.

Causey v. Sewell Cadillac-Chevrolet, Inc., 394 F.3d 285, 288 (5th

Cir. 2004).
[11. DI SCUSSI ON
On appeal Marak argues that DFWs notion to dism ss only
pertained to his 8§ 1983 and state |law clains. Because the notion
did not address his ADEA claim Marak asserts that it should have

been beyond the scope of the court’s dism ssal order. Thus, in

2 Under the scheduling order, Marak originally had twenty
days to respond to DFWs notion to dismss. Through a series of
extensi ons, the response was not due until March 8.

3 Marak filed several notions with the district court in
response to its dismssal of his conplaint. On March 25, Marak
filed a notion to anend his conplaint. On March 29, Marak filed
a notion to clarify the dismssal order. On April 28, the court
deni ed these new notions. |In response, on May 5, Marak filed a
nmotion to anmend the judgnent. This notion was denied on June 15.
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Marak’ s view, the court’s dism ssal of his ADEA claimwas sua
sponte. According to Marak, a sua sponte dism ssal was
especi ally unjust because it was effectively wth prejudice since
the ninety-day limtations period had | ong since passed.

Upon inspection, it is absolutely clear that DFWs notion to
di smiss cannot be read fairly to enconpass Marak’'s ADEA claim*?
DFW's notion contains a heading concerning Marak’s federal civil
rights clainms. Since Marak’s ADEA claimis a federal civil
rights claim DFWargues that its notion clearly concerned
Marak’s ADEA claim This argunent, however, is of no nonent
because DFW never actually nentioned the ADEA in this section.
I nstead, it exclusively discussed issues relevant to Marak’s
§ 1983 claim Further, under the heading “Scope of Mdtion,” DFW
specifically says that the notion “seeks a dism ssal of the
clains asserted against DFWAirport under 42 U S.C. § 1983 due to
Plaintiff’'s failure to state a claim” This section also states
that DFW seeks dism ssal of Marak’s state |aw cl ains on sovereign
i munity grounds. Nowhere does DFWnention the ADEA. DFW's
nmotion sinply did not seek to dism ss Marak’ s ADEA cl ai m

Since DFWdid not raise Marak’s ADEA claimin its notion
the district court’s dismssal of the ADEA claimcan be

characterized fairly as a sua sponte dismssal. A district court

4 The nption to dismss also failed to address Marak’s
FMLA claim However, Marak has not appealed this claimso we
need not address it.



may only dism ss a case sua sponte for failure to state a claim

if the procedure enployed is fair to the parties. Bazrowx v.

Scott, 136 F.3d 1053, 1054 (5th Cir. 1998) (citing 5A CHARLES ALAN
WRI GHT & ARTHUR R M LLER, FEDERAL PRACTI CE AND PROCEDURE § 1357, at 301
(2d ed. 1990)).

It is clear that the district court did not enploy
procedures that were fair to Marak. @G ven what appears on the
face of DFWs notion to dismss, Marak coul d have reasonably
believed that his failure to respond would only result in a
default on the clains covered in the notion. He had no notice
what soever that he would al so be defaulting on his ADEA cl aim
G ven that Marak was actively pursuing discovery at the tine the
deadline to respond to DFWs notion passed, it is quite difficult
to believe that he intended to abandon his entire case.

As a backstop, DFWargues that even if its original notion
to dismss did not address Marak’s ADEA claim we should
neverthel ess review Marak’ s conpl ai nt ourselves. Such review,
DFW argues, would lead to the clear conclusion that Marak’s
conplaint failed to nake several crucial allegations necessary to
state an ADEA claim W decline to consider DFWs argunent
regardi ng Marak’s supposedly m ssing crucial allegations, as this
argunent is raised for the first tine on appeal. Lifemark

Hosps., Inc. v. Liljeberg Enters. (Inre Liljeberg Enters.), 304

F.3d 410, 427 n.29 (5th Cr. 2002) (“argunents not raised in the
district court cannot be asserted for the first tine on appeal”).
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| V. CONCLUSI ON

For the foregoing reasons, we REVERSE the judgnment of the

district court.



