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Juani ta Gonzal ez Rocha (Rocha) appeals her guilty plea
convi ction and sentence for possession of stolen mail in
violation of 18 U.S.C. § 1708.

For the first time on appeal, Rocha contends that the
district court erred when it upwardly departed based on its
finding that she was engaged in narcotics trafficking while
awai ting sentencing because (1) the finding was neither admtted

by her nor made by a jury beyond a reasonabl e doubt, and (2) the

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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finding was inconsistent wwth the district court’s earlier order
allowing her to remain out on rel ease pendi ng sentenci ng.
Because Rocha did not object to the upward departure in the
district court, this court’s reviewis for plain error. See

United States v. Mares, F.3d __, 2005 W 503715, *7 (5th

Cir. March 4, 2005).
After Rocha’'s appellate brief was filed but before the
Governnment submtted its brief, the Suprenme Court issued its

decision in United States v. Booker, 125 S. C. 738 (2005). 1In

Booker, the Suprenme Court held that “[a]ny fact (other than a
prior conviction) which is necessary to support a sentence
exceedi ng the nmaxi num aut hori zed by the facts established by a
plea of guilty or a jury verdict nust be admtted by the

def endant or proved to a jury beyond a reasonable doubt.” 1d. at
756. Further, the Court excised 18 U S.C. § 3553(b)(1) of the
Sentenci ng Reform Act, rendering the Federal Sentencing
CGuidelines effectively advisory. 1d. at 764-65.

Even if Rocha coul d establish Booker error, she has not
denonstrated that this error affected her substantial rights.
Rocha has failed to point to any evidence in the record
i ndi cating that the sane sentence woul d not have been inposed had
the district court known that the CGuidelines were advisory. The
record itself gives no indication that the district court would
have reached a different result under an advi sory gui delines

schene. The district court, in its discretion, upwardly departed
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fromthe 10 to 16 nonth gui deline sentencing range and sentenced
Rocha to 28 nonths of inprisonnent based on its determ nation
that the guideline sentencing range was not adequate to take into
account Rocha’s crimnal conduct and the |ikelihood of

recidivism Gven the |lack of evidence indicating that the
district court would have reached a different conclusion, Rocha
has not denonstrated that her substantial rights were affected,
and, thus, she has failed to establish plain error. See Mres,
2005 W. 503715 at **8-9.

Further, the district court’s finding at sentencing that
Rocha was engaged in narcotics trafficking was not inconsistent
wth its earlier finding that Rocha violated a condition of
release by failing to report the incident to pretrial services.
Thus, Rocha has failed to establish plain error. See id. at *8.

Accordingly, the district court’s judgnent is AFFI RVED



