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PER CURI AM *

Johnny Mojica appeals his conviction and sentence inposed
followng his jury trial conviction for possession with intent to
distribute five kilograns or nore of cocaine. M)jica was sentenced
to a termof inprisonment of 160 nonths to be followed by a five-
year term of supervised rel ease.

Mojica argues that the district court commtted reversible
error in denying his notion in limne and in admtting testinony

interpreting the neaning of a drug code word. He argues that the

"Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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probative val ue of that evidence was outwei ghed by its prejudicial
effect.

Experienced narcotics agents my testify about t he
significance of certain conduct in the drug distribution business,
whi ch includes providing an interpretation of drug jargon or code

words. United States v. WAshington, 44 F.3d 1271, 1283 (5th Gr.

1995); see United States v. Giffith, 118 F.3d 318, 321 (5th Gr.

1997). However, the testinony of the witness nust be based upon
sufficient facts and data. FEp. R Evip. 702. The agents’
testinony that the word “tamal es” neant drugs as opposed to noney
was not based on a prior use of that term The brief reference to
the termby Tijerina did not provide any gui dance as to its neani ng
within the context of the sentence. Because there appeared to be
little factual support for the agents’ testinony regarding the
meani ng of “tamales, it may have been an abuse of discretion to

admt the agents’ testinony. See United States v. Navarro, 169

F.3d 228, 232 (5th Cr. 1999).
Even if this court finds an abuse of discretion in the
adm ssion of evidence, it reviews the error under the harmn ess-

error doctrine. United States v. Skipper, 74 F.3d 608, 612 (5th

Cir. 1996). Wen applying the harnl ess-error standard, this court
views the error in the context of the trial as a whole. United

States v. Wells, 262 F.3d 455, 463 (5th Cr. 2001). Relief is

warranted “only if the [inadm ssible] evidence had a ‘substanti al

inpact’ on the verdict.” 1d. (internal quotation marks omtted).
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The adm ssion of the testinony did not have substantial inpact on
the jury’'s verdict. 1d. There was evidence independent of the
agents’ interpretation of the neaning of “tamales” to support
Mojica’s conviction for possession with intent to distribute nore
than five kil ograns of cocaine. Hebert’s testinony that Mjica was
delivering drugs rather than purchasing tw kilograns of cocaine
was corroborated by the fact that eight kilograns of cocai ne were
found in the truck. The evidence showed that a drug deal er would
not take the unnecessary risk of exposing additional drugs to theft
or seizure by law enforcenent. Further, Myjica s testinony
regardi ng the circunstances surrounding the drug transacti on was
not credible, which explains the jury s apparent rejection of
Mojica’s testinmony concerning his role in the transaction. The
adm ssion of the agents’ interpretation of the word “tamales” did
not have a substantial inpact on the verdict and, thus, any error
inthe adm ssion of the testinony was harm ess. Wells, 262 F. 3d at
463.

Mojica argues that the district court erred in raising his

of fense | evel for obstruction of justice in light of United States

v. Booker, 125 S. . 738 (2005). By making an objection at

sent enci ng under Bl akely v. WAshi ngton, 542 U. S. 296 (2004), Mjica

preserved a Si xth Amendnent cl ai munder Booker. See United States

v. Akpan, 407 F.3d 360, 376 (5th G r. 2005).
Because the jury was not specifically instructed to determ ne

beyond a reasonabl e doubt whet her Mojica commtted perjury at trial
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and thus obstructed justice, the district court’s inposition of
t hi s enhancenent under the mandatory gui delines systemwas a Sixth

Amendnment vi ol ati on. See United States v. Hol nes, 406 F.3d 337,

364-65 (5th Cr. 2005). Remarks made by the district court during
sentencing indicate that the district court felt conpelled to
sentence Myjica wthin the guidelines sentencing range. Because
the Governnent has pointed to no evidence in the record to show
that the district court would have inposed the sane sentence if it
had act ed under an advi sory system it has not shown that the error
was harm ess. See Akpan, 407 F.3d at 377.

Mojica’ s conviction is AFFIRMED. Hi s sentence i s VACATED, and
the matter is REMANDED for resentencing.

AFFI RVED | N PART; SENTENCE VACATED AND CASE REMANDED FOR
RESENTENCI NG



