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Bef ore REAVLEY, JOLLY, and H GE NBOTHAM GCircuit Judges.
PER CURI AM *

Billy N. Stevenson filed a civil rights conplaint, alleging
that, while incarcerated, he was injured and was deni ed proper
medi cal treatnment. This court nust exam ne the basis of its

jurisdiction on its own notion if necessary. See Mysley v.

Cozby, 813 F.2d 659, 660 (5th Cr. 1987). Atinely filed notice
of appeal is a jurisdictional prerequisite to appellate review

Dison v. Witley, 20 F.3d 185, 186 (5th Cr. 1994).

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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By judgnment entered on March 23, 2004, the district court
di sm ssed Stevenson’s conplaint. Stevenson’s notice of appeal
had to be filed within 30 days of the entry of judgnent. FED.

R App. P. 4(a)(1)(A). Stevenson, however, filed his notice of
appeal the end of May 2004, nore than 30 days after the entry of
j udgnent .

Stevenson’s notice of appeal, however, could be construed as
a notion to reopen the appeal period. Rule 4(a)(6), FED. R APP.
P., allows the district court to reopen the tinme to file an
appeal if: (1) a notion is filed wthin 180 days of the entry of
judgnment or within 7 days of the receipt of notice of the entry
of judgnent, whichever is earlier; (2) the district court finds
that the party was entitled to notice of the entry of judgnent
and did not receive such notice within 21 days of the judgnent’s
entry; and (3) the district court finds that no party would be
prejudiced if the tinme period was reopened.

St evenson received witten notice of the entry of the
district court’s March 23, 2004, judgnent on May 13, 2004, which
was not within 21 days of the judgnent’s entry. Stevenson's
nmoti on was stanped filed May 26, 2004, which was within 180 days
of the entry of the district court’s judgnent. Because Stevenson
recei ved notice of the judgnent’s entry on May 13, 2004,
Stevenson had until My 24, 2004, or seven days, to file his
nmotion to reopen the appeal period. See FED. R Aprp. P. 26(a).

Al t hough the prison mailbox rule applies to Stevenson, his notion
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does not indicate when he placed it in the prison mail system

See R 1, 273-75; Spotville v. Cain, 149 F.3d 374, 376-78 (5th

Cir. 1998) (under prison mailbox rule, pro se prisoner is deened
to have filed docunent in federal court when it is deposited in
prison mail system). Nevertheless, because Stevenson’s notion
was filed only two days late, his notion is presuned to have been

filed tinely. See United States v. Young, 966 F.2d 164, 165 (5th

Cir. 1992) (pro se prisoner entitled to presunption that two-
days-late notice of appeal was tinely delivered to prison
authorities for mailing and thus tinely filed under prison
mai | box rul e).

Because Stevenson’'s notion is tinely, the matter nust be
remanded to the district court to determ ne whether to re-open the
time for filing the notice of appeal pursuant to FED. R ApP.

P. 4(a)(6). Upon nmaking this determ nation, the district court
should return the case to this court for further proceedings, or
di sm ssal, as may be appropriate.

REMANDED,



