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PER CURI AM *

Plaintiffs Lana and St eve Caperton appeal the district court’s
dism ssal of their premses liability and bystander clains. Based
on photographs in the record, we conclude that issues of fact are
presented as to whether there existed an “unreasonable risk of

harni on the Big Lots prem ses, and we REVERSE summary j udgnent and

"Pursuant to 5"HCIR R 47.5, the court has determn ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5" CIR R 47.5. 4.
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REMAND this case to the district court.
| .

Lana Caperton was injured when she tripped and fell over a
partially covered wooden pal |l et whil e wal ki ng down a shoppi ng ai sl e
at a Big Lots, Inc. store (“Big Lots”) in Terrell, Texas. She sued
Big Lots in County Court in Dallas County, Texas under a theory of
premses liability, and her husband, Steve Caperton, added a
byst ander claim Big Lots renpbved the case to federal district
court. After a short discovery period, Big Lots noved for sumary
judgnent, arguing that the Capertons could not produce evidence
creating a fact issue as to whether (1) Big Lots had actual or
constructive know edge of the dangerous condition; and (2) the Big
Lots aisle posed an unreasonable risk of harm both necessary
el enments to making out a case for premses liability under Texas

| aw. See Keetch v. Kroger Co., 845 S.W2d 262, 264 (Tex. 1992).

The Capertons argued that Big Lots enpl oyees constructed and
pl aced the partially filled pallet in the aisle where Lana was
i nj ured. They argued that, for summary judgnent purposes, this
establishes Big Lots’ know edge of the condition of the display
pallet. The Capertons produced photographs taken by Big Lots’
i nsurance adjuster, which depict a shopping aisle at Big Lots
del i neated on one side by stacked nerchandi se di spl ayed on wooden
pal | ets. The nerchandi se does not conpletely cover the pallet,
however, allowing a part of the pallet to protrude uncovered into
the aisle at approximately shin level. Al ong with the photographs,
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the Capertons attached a portion of Big Lots’ Ri sk Mnagenent
Policy Manual (“Policy Manual”) which identifies |ow displays as
possible “trip hazards” and instructs Big Lots enployees to
i medi ately restock any display that falls bel ow knee I evel. The
Capertons argued that the photographs, Policy Mnual, and Lana
Caperton’s testinony! show that a fact issue exists as to whether
the partially covered pallet was a dangerous condition that was
likely to result ininjuries to a custoner such as Lana.

The district court held that the Capertons’ summary judgnent
evi dence was sufficient to allow the court to infer that Big Lots
knew or should have known that the | owlying wooden pallets were
not fully covered wth nerchandise. Nevertheless, the court
concl uded, the Capertons’ evidence did not denonstrate that the Big
Lots’ display posed an “unreasonable risk of harm?” The court
reasoned that, even if the Policy Manual’s instructions establish
a |legal standard of dangerousness, the Capertons could not show
t hrough either the photographs or deposition testinony that Big
Lots had violated its own standard of conduct. The court also held
t hat because Steve Caperton was at work at the tinme of the accident

and did not witness the accident, he could not recover as a

Y1'n her deposition, Lana Caperton testified that she was
wal ki ng down the aisle at Big Lots when an item on one of the
mer chandi se di spl ays caught her eye. As she turned to get a
cl oser | ook, her right foot becane caught on the corner of an
uncovered portion of the display pallet and tw sted her around,
causing her to trip and fall. She testified that she did not see
the uncovered portions of the pallet before she was injured.
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byst ander under Texas |aw. Therefore, the court dism ssed all of
the Capertons’ clains, and this appeal followed.
.
An “unreasonabl e risk of harni exists under Texas law if
“there is such a probability of a harnful event occurring that a
reasonably prudent person would have foreseen it or sonme simlar

event as likely to happen.” Brookshire G ocery Co. v. Taylor, 102

S.W3d 816, 822 (Tex. Civ. App.-Texarkana 2003) (quoting

Sei deneck v. Cal Bayreuther Assocs., 451 S.W2d 752, 754 (Tex.

1970)). After review ng the summary judgnent evi dence, we
concl ude that the photographs and Lana s testinony are sufficient
to raise a fact issue as to whether a partially covered, |ow
| ying wooden pallet in the store aisle created an “unreasonabl e
risk of harm” If a jury were to conclude that Big Lots violated
its own Policy Manual and all owed potential “tripping hazards” to
exi st by not restocking the aisle displays, it could also
reasonably conclude that Big Lots should have foreseen that an
injury such as the one suffered by Lana Caperton could occur in
the Big Lots store.

We agree with the district court, however, that because
Steve Caperton was not near the accident scene and did not
W t ness the accident, he cannot recover as a bystander in this

case. See United Servs. Auto. Ass’'n v. Keith, 970 S.W2d 540,

542 (Tex. 1998)(“Texas law still requires the bystander’s
presence when the injury occurred and the contenporaneous
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perception of the accident”.)(citing Freeman v. Cty of Pasadena,

744 S.W2d 923 (Tex. 1988)).

Therefore, we AFFIRM the district court’s dismssal of Steve
Caperton’s bystander claim REVERSE the court’s dism ssal of Lana
Caperton’s premses liability claim and REMAND this case for
further proceedings consistent wth this opinion.

AFFI RVED in part, REVERSED in part and REMANDED.



