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PER CURI AM *

Plaintiff-Appellant Hensonis an African- Anreri can nmal e who was
hired by Bell Helicopter (“Bell”) as a firefighter in Septenber,
1993. During the tinme that he worked for Bell, Henson was a nenber
of the Security Police Fire Professionals of Anmerica and
Amal gamat ed Local No. 256 (the “union”), and his enploynent was
governed by a col |l ective bargaini ng agreenent between Bell and the

uni on.

"Pursuant to 5THQOR R 47.5, the court has detern ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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In 1999, Henson sought counseling from Bell’s Enployee
Assi stance Program for famly problens he was experiencing.
Henson’ s i mredi ate supervisor, Chief Larry Smth, agreed to all ow
Henson to report late in the nonths of April and May of 1999 so
Henson coul d attend counsel i ng sessi ons because of fam |y probl ens
he was experiencing. At the end of that period Chief Smth did not
all ow Henson to continue further counseling or attend the full
counsel i ng session, which lasted from10:00 a.m to 3:00 p. m

On June 8, 1999, Henson took |eave under the Fam |y Medical
Leave Act (“FMLA’) to have surgery on his toes, and was rel eased
back to work on July 21, 1999, wth restrictions on lifting,
wal ki ng, and bending. Henson requested that Chief Smth provide
himw th desk duty for two weeks. Because one of Henson's duties
i nvol ved i nspecti ng buil di ngs, however, Chief Smth infornmed Henson
that he could not accommbdate his wal king restrictions other than
permt Henson to sit down between inspections.

Fromt he begi nni ng of Henson’s enpl oynent at Bell, Chief Smth
counseled him regarding problenms wth his absenteeism and
t ar di ness. Under Bell’s attendance policy, an enployee's “lost
time” could not exceed 64 hours in any one twelve-nonth period or
t he enpl oyee was subject to disciplinary action. Lost tinme for (1)
hol i days, (2) vacation, (3) bereavenent, (4) jury duty, (5)
disciplinary tinmes off, (6) approved uni on business, (7) approved

education | eave, (8) approved mlitary | eave, (9) approved personal



| eave, (10) Famly Medical Leave Act |eave, and (11) tenporary
| ayoffs were not included in the 64-hour limt.

From January 31, 1998 to January 31, 1999, Henson’s lost tine
was 65.9 hours after all applicable | eaves were excluded, and on
February 1, 1999, Deputy Chief Roy Eaves verbally counsel ed Henson
about his absenteei sm Bet ween January 31, 1999 and April 29
1999, Henson was late, left early, or was absent on twenty
additional days. |In both Cctober 1999 and Decenber 1999, Henson’s
supervisors further counseled him for his absenteeism As of
January 30, 2000, Henson had been absent 90.6 hours excluding the
sick leave, mlitary |l eave, and extended Fam |y Medical Leave Act
| eave that he had taken in 1999. On February 9, 2000, Chief Smth
gave Henson a witten reprimand for his excessive absenteeism
From February 9, 2000 to May 23, 2000, Henson was |ate on thirteen
different days, resulting in an additional 5.4 hours of |lost tine.

On top of Henson's tardiness and absenteeism from January
2000 to May 2000, Henson apparently frequently left the facility
while on duty. On at |east el even occasi ons, Henson was away from
the facility during his shift for between ten m nutes and an hour
and a hal f.

On May 23, 2000, Bell held a disciplinary hearing and Henson
was di scharged for excessive absenteei smand dereliction of duty.
After Henson was discharged from duty, Henson’s  uni on
representatives negotiated with Bell, and the parties agreed to

change Henson’ s penalty fromdi scharge to a suspensi on w t hout pay.
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Henson was reinstated on July 17, 2000. Between July 18, 2000 and
Septenber 19, 2000, Henson was late a total of twelve tines.
According to Bell’s records, no other enpl oyee that ever worked in
the Fire Departnent at Bell had absenteei sm probl ens approachi ng
the magnitude of Henson’s problem On Septenber 20, 2000, Bel
held a disciplinary hearing and again term nated Henson for his
absent eei sm

Henson filed the charge of discrimnation at issue here with
the EEOC on January 22, 2001. The EEQOC issued a right to sue
letter, and Henson filed suit against Bell asserting clainms of race
discrimnation and retaliation wunder Title WVII, disability
di scrim nation under the Anericans with Disabilities Act (“ADA"),
and violation of the FM.A. The district court granted sunmary
judgnment for Bell Helicopter on all clains, and Henson tinely
appeals. W affirmthe district court’s grant of sunmary judgnent
for Bell Helicopter.

ANALYSI S

This court reviews a district court’s grant of sumary

j udgnent de novo, applying the sanme standards as the district

court. Evans v. Gty of Houston, 246 F.3d 344, 347 (5th Cr.

2001). Summary judgnent is appropriate if no genuine issue of
material fact exists and the noving party is entitled to judgnent
as a matter of law. See FeD. R Qv. P. 56.

Henson’ s conpl ai nt al |l eges causes of action under Title VII,

the ADA, and the FMLA, and his notice of appeal also refers to al
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three clai ns. Henson’s brief on appeal, however, abandons his
claim of race discrimnation and retaliation under Title VII.
Al t hough the brief nmentions Title VII, Henson does not make any
argunent that the district court erred in its disposition of his
Title VIl claimor even nention any alleged instances of racia
discrimnation. He argues only that there are material i1ssues of
fact relating to his ADA and FMLA cl ains. Accordi ngly, we address

only Henson’s ADA and FMLA clains. Wbb v. Investacorp Inc., 89

F.3d 252, 257 n. 2 (5th Cr. 1996).
|. ADA daim

The district court held that Henson’s allegations that Bell
discrimnated against himin violation of the ADA, arising from
all eged acts that occurred prior to March 29, 2000, were tine
barred. Disposing of the allegations arising fromlater acts, the
court held that Henson was not a qualified individual wth a
disability protected under the ADA. W agree.

A

The ADA i ncorporates by reference the two-step adm nistrative
and judicial enforcenent schene of Title VII of the 1964 Cvil
Rights Act. See 42 U.S.C. 8§ 12117(a). Thus, before a plaintiff
may file a civil action under Title VIl or the ADA, he nust exhaust
admnistrative renedies, which include filing a charge of
discrimnation with the EECC within 300 days after the alleged
vi ol ations occurred and filing suit within 90 days after receiving

aright-to-sue letter fromthe EECC. See 42 U S.C. §8 2000e-5(b),
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(e), (f); 42 U.S.C. § 12117. Because Henson had not denonstrated
an equitable basis for nodifying this requirenent, the district
court did not consider Henson's clainms that occurred before March
29, 2000, which is 300 days prior to January 22, 2001, the date on
whi ch Henson filed a charge of discrimnation with the EEOC. On
appeal, Henson argues that the district court erred by not
considering his argunent that the alleged discrimnatory acts
i nvol ved a “continuing violation.”

Under the continuing violation doctrine, a plaintiff is
relieved of establishing that all of the alleged discrimnatory
conduct occurred within the actionable period if the plaintiff can
show a series of related acts, one or nore of which falls within

the limtations period. Felton v. Polles, 315 F. 3d 470, 487 (5th

Cr. 2002). The Suprene Court has clarified, however, that
discrete discrimnatory acts are not actionable if tinme barred,
even when they are related to acts conplained of intinely filed

charges. Nat’'l R R Passenger Corp. v. Mrgan, 536 U S. 101, 113

(2002).

Henson argues that because Bell relied on Henson’s absences
beginning in 1999 to nake the decision to discharge himin 2000,
the district court should have considered Bell’s actions during
t hat period under a continuing violation theory. But Henson does
not all ege any actual related or continuing acts of discrimnation
by Bell. The only incidents he conplains of that happened prior to

March 29, 2000, are: (1) Chief Smth's failure to provide
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accommodations to all ow Henson to continue his Enpl oyee Assi st ance
Program (“EAP”) counseling sessions, (2) Chief Smth s refusal to
excuse Henson from wal king duties for two weeks after he had toe
surgery in 1999, and (3) Bell’s refusal to grant Henson’s shift
transfer requests. Because all of those incidents are discrete
acts, they do not qualify under the continuing violation exception
to the ADA's actionable period restrictions and the district court
properly limted its inquiry to Henson's allegations of ADA
viol ations that occurred after March 29, 2000.
B

Henson next argues that Bell violated the ADA when it fired
hi m because of his depression, which he clains is a protected
disability under the ADA The ADA provides that “[n]o covered
entity shall discrimnate against a qualified individual with a
disability because of the disability of such individual in regard
to job application procedures, the hiring, advancenent, or
di scharge of enployees, enployee conpensation, job training, and
other terns, conditions and privileges of enploynent.” 42 U S. C
§ 12112(a). A “qualified individual with a disability” is “an
i ndi vidual who, wth or wthout reasonable accommopdation, can
perform the essential functions of the enploynent position that
such individual holds or desires.” 42 U S. C. § 1211(8).

The ADA defines a disability as: (A) a physical or nenta
i npai rment that substantially imts one or nore of the major life

activities of such individual; (B) a record of such inpairnent; or
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(C being regarded as having such an inpairnent. 42 U.S.C. 8§
12102(2). “Major life activities neans functions such as caring
for oneself, performng manual tasks, walking, seeing, hearing,

speaki ng, breathing, l|earning, and working.” Dutcher v. Ingalls

Shi pbui | di ng, 53 F.3d 723, 726 (5th Gir. 1995)(quoting 29 C.F.R §

1630.2(1)). The factors to be considered in determ ni ng whet her an
i npai rment substantially limts amajor life activity include: (1)
the nature and severity of the inpairnent; (2) its duration or
expected duration; and (3) its permanent or expected pernmanent
long-terminpact. 29 CF.R 8 1630.2(j)(2)(i)-(iii).

The district court found that Henson was not a “qualified
individual wth a disability” under the ADA Al t hough Henson
argues that the district court erred when it found that he was not
di sabled under the first prong (having a physical or nental
i npai rment that substantially [imts one or nore of the major life
activities of such individual), he nmakes no argunent of how his
depression was actually an “inpairnent that substantially [imts”
the “major life activities” of working and | earning, and therefore
relies on the second and third “record of inpairnment” and “regarded
as i npaired” prongs.

The “record of such inpairnment” prong applies where an
i ndi vidual “has a history of, or has been m sclassified as having,
a nental or physical inpairnment that substantially limts one or

more major life activities.” Burch v. Coca-Cola Co., 119 F. 3d 305,

321 (5th Cr. 1997) (quoting 29 CF.R 8§ 1630.2(k)). Agai n
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however, Henson does not point to any “substantial |imt” that his
depression places on his ability to do work and points to no record
establishing a history of depression.

Henson’s argunent thus relies on the third prong of the
definition of disability under the ADA, that 1is, that Bel
“regarded” Henson as di sabled. Under the ADA, to be “regarded as”
di sabl ed by his enployer, a plaintiff nust:

(1) have a physical or nental inpairnment that does not

substantially limt nmajor life activities, but be treated

as such by an enployer; (2) have a physical or nenta

i npai rment that substantially limts one or nore ngjor

life activities, but only because of the attitudes of

ot hers towards the inpairnment; or (3) have no i npairnent

at all but be treated by an enployer as having a

substantially limting inpairnent.

Mlnnis v. Alanb Comm College Dist., 207 F.3d 276, 281 (5th Gr.

2000). The summary judgnment evidence presented shows, however

that: (1) Henson never told Chief Smth that he was suffering from
depression or any other nental condition, (2) Henson never
requested any type of |eave for depression or any other nental
condition, and (3) Henson never informed Chief Smth that he was
|ate for work because he suffered from depression. To show that
Bell| regarded himas di sabled within the neani ng of the ADA, Henson
relies exclusively on the fact that Chief Smith allowed himto
attend EAP counseling for two nonths in 1999. Because an
enpl oyee’s nere attendance at sonme form of counseling does not
necessarily nean that a “major life activity” of the enployee is

“substantially limted,” Chief Smth's allowng scheduling



adjustnents for Henson to attend counseling during a two-nonth
period does not nean that Smth regarded Bell as having a
disability under the ADA. The district court was correct not to
recogni ze Henson as disabled under the third prong and to grant
summary judgnent for Bell Helicopter on Henson’s ADA claim

1. FMLA d aim

Henson next clains that Bell violated his rights under the
FMLA by: (1) refusing to accombdat e Henson’ s request in April 1999
to attend an outpatient counseling program and (2) discharging
Henson due to his excessive absences. The district court held that
Henson’s clainms from 1999 were tine barred and that Henson’s
absences were not protected | eave under the FMLA. W agree.

(A)

The statute of limtations for FMLAclains is three years for
willful violations, 29 U S.C. 8 2617(c)(2), and two years for al
other violations. 29 U S C 8 2617(c)(1). To establish a wllful
violation of the FMLA, a plaintiff nust show that his enployer
“ei ther knew or showed reckl ess disregard for the matter of whet her

its conduct was prohibited by statute.” Hillstromv. Best Wstern

TLC Hotel, 354 F.3d 27, 33 (1st Gr. 2003)(citing MlLaughlin v.

Ri chl and Shoe Co., 486 U. S. 128, 133 (1988)). Henson argues that

his claim from 1999 is not tinme barred because he presented
evidence of Chief Smth' s willful violation of the FMLA through the
hi story of problens between hinself and Chief Smth and Smth’'s

“strict enforcenent of Bell’s absence policy” against Henson. To
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make hi s argunment, Henson relies on evidence that: (1) Chief Smth
consistently counsel ed Henson regarding his problenms with Bell’s
at t endance policy; and eventually di scharged Henson on t he basi s of
his violation of that policy, and (2) Chief Smth was unable to
make non-wal ki ng accommodations for Henson after his toe surgery
because there were no positions that did not involve walking.
Nei t her of those point establish a reckless disregard for whether
strict enforcenent of Bell’ s absence policy was a violation of the
FMLA. Thus, because Henson filed his conplaint against Bell in
Novenmber 2001, Henson’s claimthat in April 1999 Bell failed to
grant him |eave under the FMLA so he could attend counseling
sessions is not tinely filed.
(B)
Henson al so argues that Bell violated the FMLA by di schargi ng

hi mdue to his excessive absences. For | eave to be protected under

the FMLA, an enpl oyee who requests | eave due to a “serious health
condi tion” nust provide his enployer with at | east 30 days notice
before the date of leave is to begin, or if the leave is required
to begin in less than 30 days, to provide such notice as is
practi cabl e. 29 U S.C. 8§ 2612(e)(2)(B). Here, throughout the
period that Henson all eges his tardi ness and absence fromwork was
due to his depression, Henson never gave Bell any notice of when he
woul d m ss work and Henson admts that he was absent for a variety

of reasons. Chief Smth apparently was aware only that Henson
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expl ai ned his absences as being the result of traffic or personal
busi ness, and had not been told about any “serious health
condition.” Because Henson gave his enpl oyer absolutely no notice
of his absences fromwork, they are not protected under the FM.A
CONCLUSI ON
The district court properly granted summary judgnent for Bell
on all clains.

AFF| RMED.
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