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JAI ME CARDENAS- GARCI A; JAHAN RASTY,

Pl aintiffs-Appellants,

VERSUS

TEXAS TECH UN VERSI TY; THOVAS BURTON, individually and in his
of ficial capacity as Chair of the Mechani cal Engi neeri ng Depart nent
at Texas Tech University; and WLLI AM MARCY, individually and in
his official capacity as Associate Dean and |ater Dean of the
Col | ege of Engi neering at Texas Tech University,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
For the Northern District of Texas
03- CV-029-C

Bef ore REAVLEY, DAVIS, and WENER, C rcuit Judges,
PER CURI AM *
Appel  ants Jai me Cardenas- Garcia (Cardenas-Grcia) and Jahan

Rasty (Rasty) sue their forner enployer, Texas Tech University

"Pursuant to 5" QR R 47.5, the Court has deterni ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5" QR R 47.5. 4.
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(TTU) and their former supervisors, Thomas Burton (Burton) and

WIlliam Marcy (Marcy), both in their individual and official
capacities, under Title VIl and 42 U S.C. § 8§ 1981 and 1983 for

enpl oynent di scrim nation based on national origin and retaliation.
The district court dismssed both plaintiffs’s clainms against al
defendants. W affirmfor the foll ow ng reasons.

In plaintiffs’ actions agai nst TTU under Title VIl and agai nst
Burton and Marcy under 8§ 1981, plaintiffs failed to produce summary

j udgnent evidence fromwhich a factfinder could infer that either
plaintiff suffered an adverse enpl oynent action at the hands of any
def endant. Proof of an adverse enploynent action is a requisite

el ement of the plaintiffs’ prinma facie cases of discrimnation and
retaliation under both Title VIl and § 1981.2 Plaintiffs all ege that

poor performance revi ews and di sci plinary investigations constitute
adverse enploynment actions. Under our jurisprudence, an adverse
enpl oynent action neans an ultimte enploynent decision, such as

hiring, granting |eave, discharging, pronoting and conpensati ng.

See Foley v. University of Houston System 355 F.3d 333, 340 (5th
Cir. 2003). Performance reviews and investigations, therefore, do

not qualify as ultimte enpl oynent actions.

’See Order of the District Court, R 01643 (laying out the
prima facie case for national origin discrimnation/disparate
treatnment under Title VII), R 01645 (detailing the prima facie
case for retaliation under Title VII), and Wal ker v. Thonpson,
214 F.3d 615, 625 (5th Cr. 2000)(Stating that both § 1981 and
Title VII are anal yzed under the Title VII evidentiary
f ramewor k) .




Plaintiffs, do, however, also argue that they both received
proportionately |lesser pay increases than did other, Anglo
professors on the faculty. Wile this court has held that a
conplete denial of a pay increase may qualify as an ultinmate
enpl oynent decision, we have never held that a proportionately
| esser pay increase, where an increase was received every year,

could fulfill the requirenent. See Fierros v. Texas Departnent of

Health, 274 F.3d 187, 193 (5th Cr. 2001).
For the above reasons, we AFFI RMthe district court’s grant of

summary judgnent in favor of all defendants.



