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for the Northern District of Texas
USDC No. 1:02-CV-93

Before JOLLY, H GE NBOTHAM and PI CKERI NG Circuit Judges.
PER CURI AM *

Bruce Lee Kittel son, Texas prisoner # 818614, appeals the
magi strate judge’'s dismssal of his 42 U S.C § 1983 civil rights
action agai nst Adel Nafraw , Stephen Peck, Stanford Lehrer,
Steven Reilly, Llene Maxwell, Christy King, Karen Horsley, Bob

Prewit, WIIliam Casady, Janes Duke, Robert Eason, Cary Cook,

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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Hendri cks Hospital, and WIIliam Gonzal ez as frivolous pursuant to
28 U.S.C. 88§ 1915(e)(2)(B), 1915A(b)(1), and 42 U.S.C.
8§ 1997e(c)(1)-(2).

Kittel son has abandoned his clains against Stanford Lehrer,
Steven Reilly, LLene Maxwell, Christy King, Bob Prewit, WIIiam
Casady, Janes Duke, Robert Eason, Cary Cook, Hendricks Hospital,
and WIliam Gonzalez by failing to argue themin his brief. See

Yohey v. Collins, 985 F.2d 222, 224-25 (5th Cr. 1993).

Kittel son has al so abandoned his clainms that: (1) the defendants
interfered with his nedically prescribed treatnent; (2) the
defendants retaliated against himby assigning himto work at the
garnent factory and to the top floor of his dorm (3) energency
room doctors inserted chest tubes w thout anesthesia; and (4) the
def endants used excessive restraints while he was in the
hospital. See id. Mdreover, Kittelson has failed to brief and,
t hus, abandoned any clains arising out of his nedical care prior
to Septenber 20, or after Novenber 2, 2001. See id.
Accordingly, the magistrate judge’s judgnent dism ssing the
foregoing clains and defendants i s AFFI RVED

Kittel son contends that the magi strate judge erred when she
di sm ssed his deliberate indifference clainms as frivol ous.
Specifically, Kittelson contends that despite his repeated
requests for treatnment and conpl aints of serious breathing
difficulties, chest pain, nunbness in his extremties, fever, and

m gr ai ne headaches, Drs. Nafrawi and Peck and Nurse Horsl ey
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del i berately del ayed and deni ed hi m nedi cal care from Septenber
20, through Novenber 2, 2001, resulting in severe pain and the
| oss of one-third of his left lung. Kittelson also argues that
the magi strate judge erred in using his nedical records to rebut
his allegations of deliberate indifference because these records
were falsified and, thus, unreliable.

The magi strate judge inproperly relied on Kittel son's
medi cal records to counter his conplaint and Spears hearing

testinony. See Wllians v. Luna, 909 F.2d 121, 124 (5th G

1990). The nedical records contradict Kittelson’s contention
that he was denied any treatnent from Septenber 20, through
Novenber 2, 2001. Further, Kittel son questions the authenticity
of these records. Therefore, the nmagistrate judge abused her

discretion in dismssing this claimas frivolous. See Norton v.

D mazana, 122 F.3d 286, 291 (5th Cr. 1997). Accordingly, the
magi strate judge’s judgnment dism ssing Kittelson's cl ai ns agai nst
Drs. Nafrawi and Peck and Nurse Horsley that he was del ayed and
deni ed nedi cal care from Sept enber 20, through Novenber 2, 2001,
is VACATED and the case is REMANDED to the district court for
further proceedings consistent wth this opinion.

Kittelson’s claimthat his receipt of other inmates’
medi cati on was negligent, nedical nmalpractice, and illegal is not

sufficient to establish deliberate indifference. See Var nado V.

Lynaugh, 920 F.2d 320, 321 (5th G r. 1991). Therefore, the

magi strate judge’s judgnent dismssing this claimis AFFI RVED
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Finally, this court wll not consider Kittelson's clains
raised for the first tinme on appeal that (1) inmates housed in
the French M Robertson Unit infirmary are treated differently
than those at Hendricks Hospital in violation of the Fourteenth
Amendnent’ s Equal Protection C ause and (2) prison officials
illegally went through and confiscated his |legal materials on

Septenber 11, 2003. See Leverette v. lLouisville Ladder Co., 183

F.3d 339, 342 (5th Cr. 1999).

AFFI RVED | N PART; VACATED AND REMANDED | N PART.



