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ver sus

MARDI O TRI GG al so known as Tri gg-C,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 3:03-CR-00078-2

ON REMAND FROM THE SUPREME COURT OF THE UNI TED STATES

Bef ore BARKSDALE, GARZA, and DENNI'S, G rcuit Judges.
PER CURI AM *

This court dism ssed Mardio Trigg s appeal of his sentence
based on an appeal waiver provision in his plea agreenent.

United States v. Trigg, No. 04-10127 (5th Gr. July 6, 2004)

(unpublished). The Suprene Court vacated and remanded for

further consideration in light of United States v. Booker, 125 S

Ct. 738 (2005). Trigg v. United States, 125 S. C. 995 (2005).

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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This court requested and received supplenental letter briefs
addressing the inpact of Booker.

In his supplenental letter brief, Trigg argues that the
district court commtted Booker error. The Governnent reurges
application of the appeal waiver.

A defendant may waive his statutory right to appeal as part
of a valid plea agreenent, provided that the waiver is know ng

and voluntary. United States v. Robinson, 187 F.3d 516, 517 (5th

Cr. 1999). The defendant must know that he had a right to

appeal and that he was relinquishing that right. United States

v. Portillo, 18 F.3d 290, 292 (5th Cr. 1994). \Wen the record

shows that the defendant read and understood the plea agreenent
and that he raised no question regarding the sentence appeal
wai ver provision, he will be held to the bargain that he has

st ruck. Id. at 292-93; accord United States v. MKinney, 406

F.3d 744, 746 (5th G r. 2005).

The record reflects that Trigg s appeal waiver was know ng
and voluntary. He preserved the right to appeal only (1) a
sentence in excess of the maxi num sentence; (2) an upward
departure fromthe guidelines range; and (3) ineffectiveness of
counsel. “The language in [an] appellate wai ver nmust be afforded
its plain neaning in accord with the intent of the parties at the

time the plea agreenent was executed.” United States v. Cortez,

_ F.3d ___, No. 04-10152, 2005 W. 1404944, at *1 (5th Cr. June
16, 2005) (per curiam. Therefore, the reservations in Trigg s
appeal waiver do not preserve the district court’s factual

findings and | egal concl usions underlying its determ nation of
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the appropriate guidelines range. See id. (sentence in excess of
the statutory maxi mun); MKinney, 406 F.3d at 746-47 (upward
departure).

Havi ng reconsi dered our decision in accordance with the
Suprene Court’s instructions, we REINSTATE QUR JUDGVENT

dismssing Trigg's appeal fromhis sentence.



