United States Court of Appeals
Fifth Circuit

FILED

IN THE UNI TED STATES COURT OF APPEALS
September 24, 2004

FOR THE FIFTH CIRCU T
Charles R. Fulbruge IlI

Clerk
Summary Cal endar
No. 04-10058
FI ROOZEH H. BUTLER,
Plaintiff - Appellant,
ver sus

MBNA TECHNOLOGY, INC., formerly
known as MBNA Hal | mark | nformati on
Services, Inc.,

Def endant - Appel |l ee.

Appeal fromthe United States District Court
for the Northern District of Texas, Dallas Division
USDC No. 3:02-Cv-1715-H

Before JOLLY, H GE NBOTHAM and PI CKERI NG Circuit Judges.
PER CURI AM *

Fi roozeh Butler brought this suit against MBNA Technol ogy,
Inc., alleging retaliatory discrimnation and a hostile work
environnent under Title VII of the Cvil R ghts Act of 1964, 42
U S.C. 8§ 2000e, et seq., and 42 U . S.C. 8§ 1981. The district court
di sm ssed Butler’s clains under 8§ 1981 for failure to state a

claim She has not appeal ed that decision. The case went to tri al

" Pursuant to 5THCQR R 47.5., the Court has determn ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



and, after the close of plaintiff’'s case, the district court
granted MBNA's notion for judgnent as a matter of law on Butler’s
Title VII hostile work environnment claim The court held that
Butler could not rely on a “continuing violation” theory to extend
the three hundred day statute of limtations for hostile work
envi ronnent clainms, and that the single incident wwthin the statute
of limtations period was insufficient as a matter of law to
establish a hostile work environnment. As to the retaliatory
discrimnation claim the jury returned a verdict against Butler,
concluding that she had not suffered an “adverse enploynent
deci sion”. Butler appeals the court’s ruling and the jury’s
verdi ct.
I

Butler is of Iranian descent and is a practicing Muslim She
has been enpl oyed by MBNA since 1993, and has worked in severa
different departnents under various supervisors. The record is
unclear as to precisely how and when the alleged discrimnatory
treatnent began. It appears that the first incident occurred in
1995 or 1996, when Don Little, a supervisor, allegedly remarked to
Butler that Iranians are “crazy” and “snell bad”. In March 1997,
her t hen-supervisor, Mke Sullivan, allegedly commented to her that

| ranians are “crazy” and “put dirty laundry on their heads”.
Butler testified that after she reported this coment to a
superior, Sullivan “began yelling and cursing at” her in a vacant
of fice and bl ocked the door when she tried to |eave. In April
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2000, Mary Thonpson, Butler’s project | eader, allegedly told Butler
that the two could not conmuni cate due to cultural differences and
that “Anerican people don't forget that Iranians take hostages.”
In May 2000, Kim Murphy, an enployee in MBNA's Human Resources
Departnent, allegedly referred to Mddle Easterners as “canel
j ockeys” or “CJ”. Finally, Butler clains to have been subjected to
harassnment in Cctober 2001, when the aforenentioned Don Little
posted a picture of Taliban |eader Millah Mhanmed Ovar in his
cubicle. The picture featured a quotation of Omar using the term
“J1had”, which Butler says she found of fensive.

Butler further clains to have been subjected to retaliatory
discrimnation as a result of her conplaints to nmanagenent about
t he above events. |In March 2001, Butler, who had been a “Tier 3"
software engineer, was reassigned to the lower “Tier 2".! She
al l eges that this change was nade because she “began to conpl ain on
a regul ar basis to her supervisors and the HR departnent.”

I
We review the district court’s order granting judgnent as a

matter of |aw de novo. Stevenson v. E.|I. DuPont de Nenours & Co.,

327 F.3d 400, 404-05 (5" Cir. 2003). Judgnent as a matter of |aw

! The parties disagree as to whether this change in Butler’s
status constituted a “reclassification” or a “denotion”. The
distinction is essentially semantic and does not affect our
analysis. This court’s interpretation of the “adverse enpl oynent
decision” elenent of a Title VII retaliation claimis well settled
and our eval uation hinges on the substance of the decision, rather
than the |l abel applied toit. See Pegramv. Honeywell, Inc., 361
F.3d 272, 282 (5'" Gr. 2004).




is appropriate only if “there is no legally sufficient evidentiary
basis for a reasonable jury to find for” the non-novant. FeD. R
Cv. P. 50(a).

W review the jury's verdict for MBNA only to determ ne

whether it is “supported by substantial evidence.” Snyder v.
Trepagnier, 142 F.3d 791, 795 (5'" Cr. 1998). “Subst anti al

evi dence” is evidence “of such weight and quality that reasonable
and fair mnded nen in the exercise of inpartial judgnment m ght

reach different conclusions.” 1d. (quoting Boeing Co. v. Shipnman,

411 F.2d 365, 374 (5'" Cir. 1969) (en banc), overruled on other

grounds by Gautreaux v. Scurlock Marine, Inc., 107 F.3d 331 (5'"

Cr. 1997)).
1]

We | ook first to Butler’s hostile work environnment claim W
begi n by determ ning whether the district court erred in rejecting
Butler’s “continuing violation” theory with respect to her hostile
wor k environnment claim W nust then decide whether the district
court erred in granting MBNA's notion for judgnent as a matter of
| aw on the claim

A

In order torely on a continuing violation theory, aplaintiff
must show that the harassnment withinthe limtations period and the
harassnent outside the limtations period constituted “a series of
related acts” and that “an organi zed schene |l ed to and i ncl uded t he

present violation.” See Pegramv. Honeywell, Inc., 361 F.3d 272,
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279 (5" Cir. 2004); Felton v. Polles, 315 F.3d 470, 485 (5" Cr.

2002) (citing Celestine v. Petrol eos de Venezuel a SA, 266 F. 3d 343,

352 (5'" Gir. 2001)). This court has |ooked to at |east three
factors in determ ning whether acts are sufficiently related to
constitute a continuing violation: (1) whether the alleged acts
i nvol ve the sane type of discrimnation, tending to connect themin
a continuing violation; (2) whether the acts are in the nature of
recurring events, or are nore in the nature of isol ated events; and
(3) whether the act or acts have the degree of permanence that

should alert an enployee to assert his rights. Huckabay v. More,

142 F.3d 233, 239 (5'" Gr. 1998). When we exanmi ne the facts here
in the light of these legal considerations, we find that the

district court did not err.

First, we wll assunme, notwithstanding a difference in
character, that the all eged events are sufficiently simlar in type
to the event within the statutory period to permt a show ng that
they are part of a continuing violation. Butler filed her initia
conplaint with the EEOCC on Novenber 5, 2001. As such, the only
events that the district court could consider in ruling on her
hostil e work environnment clai mwere those that occurred within the

t hree hundred days precedi ng Novenber 5 — i.e., events that took

pl ace on or after January 10, 2001. See National R R Passenger

Corp. v. Morgan, 536 U. S. 101, 105-05 (2002); Huckabay, 142 F.3d at

238 (citing 42 U S.C. § 2000e-5(e)(1)). Butler alleges only one



act of harassnment within that period — the posted picture of
Tal i ban | eader Millah Mhamed Omar in October 2001.2 But | er
contends that the picture offended her because it included a
quotation in which Omr used the term “jihad.” Butler testified
that she found the association of the term®“jihad” with the war in
Af ghani st an of f ensi ve because, “Jihad has nothing to do with war.
Jihad is a religious thing that people pray and sacrifice their

lives and nmeditate .

We believe that Butler’s clains concerning the Millah Qmar
picture are best described as allegations of religious
discrimnation. Butler admts that she is not of Afghani nati onal
origin and that she is not in any way affiliated wth the Tali ban.
Further, her argunents relating to the use of the term®jihad” make
it clear that the source of her displeasure was the m suse of an
i nportant tenet of the Muslimreligion. By contrast, none of the
events that occurred prior to the statute of limtations period
were religious in nature. | nstead, each of the prior incidents

i nvol ved discrimnation based specifically on Butler’s Iranian

2 The posted picture of Miullah Orar included the follow ng
text: “A hard lesson that sone have yet to |earn: October 2001-
Tal i ban suprene | eader Mul | ah Mohamed Omar: ‘ The situation where
we are now, there are two things: either death or victory. To
those who are fighting and bonbardi ng us, they should understand
the Afghan man is a fighter willing to die for jihad.’” June 1944-
Ceneral CGeorge S. Patton: ‘1 want you to renenber that no bastard
ever won a war by dying for his country. He won it by neking the
ot her poor dunb bastard die for his country.’”
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national origin or, in one case, on her being of Mddle Eastern

descent.

Neverthel ess, we wll assune that Islam is the dom nant
religion of Iran and the Mddle East in general, and that the
religion is often closely associated with the region in Amrerican
popul ar perception. Thus, we will assune that, on these particular
facts, the all eged harassnent based on nationality and the all eged
harassnment based on religion could be shown to be sufficiently
simlar to be connected in an “organi zed schene”. As we note

bel ow, however, Butler fails to make such a show ng.

Second, Butler has not shown that the alleged acts occurred
with sufficient frequency to support a continuing violationtheory.

She alleges five incidents of harassnment over the course of

approximately five years. Further, only one event outside the
limtations period — the alleged comments by Don Little in 1995 or
1996 — invol ved harassnent by the sanme person as the Mull ah Orar

i ncident in Cctober 2001. More than five years passed between the
two incidents. This court has held that a “three year break” wl|
defeat any attenpt to establish a continuing violation. Felton, 315
F.3d at 486. As such, we conclude that Butler’s allegations are
more in the nature of isolated work incidents than a continuing

vi ol ati on.

Third, as to the question of the permanence of the harassnent,

we find that the four alleged incidents outside the statute of



limtations period were significantly nore likely to put Butler on
notice that the harassnent was an ongoi ng thing and that her rights
had been violated, than the one incident within the period. The
four alleged incidents were all directed specifically toward Butl er
and all involved derogatory coments about her |ranian nationa
origin or Mddle Eastern descent. This court has previously said
that “where a pattern of harassnent spreads out over years, and it
is evident |long before the plaintiff sues that she was a victim of
actionabl e harassnent, she cannot reach back and base her suit on

conduct that occurred outside the statute of I|imtations.”

Celestine, 266 F.3d at 344 (quoting Hardin v. S.C._Johnson & Son,
Inc., 167 F.3d 340, 344 (7" Cr. 1999)). The several directly
of fensi ve comments nade outside the statute of |limtations period
woul d seemfar nore likely to alert an enpl oyee to the exi stence of
a hostile work environnent than the posting of an indirectly
of fensi ve quote within a co-worker’s cubicle. As aresult, we hold
that Butler had sufficient notice of a basis for violation of her
rights, long before the single incident within the statute of

limtations.

As a matter of further anal ysis, we should observe that Butler
fails to offer any coherent explanation |linking the separate
all eged incidents into an “organi zed schene”. Her only argunent
that even renotely touches on this point is that all four of the

i ndi viduals who all egedly harassed her had access to her “working



file”; therefore, they should have been aware of her prior
conpl aints of discrimnatory conduct. This suggests that Butler is
alleging a systemc failure of MBNA nmanagers to keep up to date on
the contents of the working files of their subordinates. Butler’s
theory, however, is purely specul ative; she offers no evidentiary
support for her contention that there was any such failure or that
the alleged harassnent against her had a causal connection wth
such failure. As such, she fails to “show that there has been a
pattern or policy of discrimnation” connecting the alleged acts

into a “continuing violation”. Celestine, 266 F.3d at 352.
B

We now turn to the specific question of whether the district
court erred in granting MBNA's notion for judgnent as a matter of
law. To sustain a hostile work environnment clai munder Title VI,

a plaintiff nust show, inter alia, that the alleged harassnent

affected a “term condition, or privilege of enploynent.”
Cel estine, 266 F.3d at 353. For harassnment to affect a “term
condition, or privilege of enploynent,” it nmust be “sufficiently
severe or pervasive so as to alter the conditions of enpl oynent and

create an abusive working environnent.” |d.

Wthout a <continuing violation, Butler’s hostile work
environnent claim consists of only one alleged incident -- the
Mul | ah Omar picture and quote posted by Don Little. W think it

al nost inpossible that a single alleged incident of harassnent



could be considered “pervasive.” Conpare, e.q., Shepherd wv.

Conmptroller of Public Accounts, 168 F.3d 871, 875 (5'" Cir. 1999)

(finding that four sexual coments and several instances of
touching over a two-year period were not sufficient to create a
material issue of fact as to severe or pervasive harassnent);
Celestine, 266 F.3d at 354 (finding that the plaintiff could not
establish severe or pervasive harassnent based on eight incidents

of alleged racial harassnent during a two-year period).

Li kewi se, we conclude that the conduct alleged here was not
particularly “severe.” The essence of the alleged harassnent was
Butl er’s di sapproval of a quotation that she felt took a tenet of
her religion out of context. There is no evidence in the record
that Little intended the posting to serve as a commentary on the
Muslim religion; construed in the nost favorable light for the
plaintiff, it mght be seen as an expression of Little s dislike of
the Taliban, wth which, however, Butler is not affiliated.
Further, when Butler conplained that the Millah QOmar picture
of fended her, MBNA' s personnel departnent pronptly i nvestigated and
had the picture renoved. For these reasons, we find that Butler
did not showthat the all eged harassnent was sufficiently severe or
pervasive to sustain a hostile work environnent claimunder Title
VII. Thus, the district court did not err in granting MBNA' s

nmotion for judgnent as a matter of |law on the claim

|V
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We turn now to the significantly sinpler matter of review ng
the jury verdict that rejected Butler’s Title VII discrimnation
claim The jury, pursuant to a specific interrogatory, found that
But| er had not suffered an “adverse enpl oynent deci sion”. As noted

before, we review the jury’'s verdict for MBNA only to determ ne

whether it is supported by substantial evidence. See Snyder, 142

F.3d at 795.

To assert a prima facie claimof retaliatory discrimnation,

Butl er nmust show (1) that she engaged in protected activity under

Title VII; (2) that she suffered an adverse enpl oynent deci sion;
and (3) that there is a causal |ink between the protected activity
and the enploynent decision. See Burger v. Central Apartnent

Managenment, Inc., 168 F.3d 875, 878 (5'" Cir. 1999); Anderson v.

Douglas & Lomason Co., Inc., 26 F.3d 1277, 1300 (5'" Cir. 1994).

The parties do not dispute that Butler engaged in activities
protected under Title VII. Thus, the only issue before us is the
jury’s finding that Butler’s reassignnent was not an “adverse

enpl oynent decision.”

This court has determ ned that an enpl oynent action that “does
not affect job duties, conpensation or benefits” is not an adverse

enpl oynent action. Banks v. East Baton Rouge Parish Sch. Bd., 320

F.3d 570, 575 (5'" Cir. 2003) (quoting Hunt v. Rapides Healthcare

Sys., LLC, 277 F.3d 757, 769 (5'" Cr. 2001)). It is undisputed

that Butler presented no evidence at trial that her conpensati on,
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responsibilities, or benefits were reduced as a result of her
conplaints to managenent. Further, the jury heard testinony from
But| er and ot her MBNA enpl oyees that, in fact, her conpensati on and
responsibilities remained unchanged after her conplaints and
reassignment as a “Tier 2" software engineer. As a result, it is
clear that the jury' s verdict was supported by substantia

evi dence.

Having held (1) that the district court properly granted
MBNA's notion for judgnent as a matter of |law and (2) that the
jury’'s verdict for MBNA was supported by substantial evidence, we

concl ude that the judgnent of the district court isin all respects

AFFI RVED.
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