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PER CURI AM *

Plaintiffs Ann Tenison Hereford Wbb, Lizann Tenison Wbb,
Byron Janmes Webb, and Camlle Elizabeth Webb Sewel|l (collectively
the “Webbs”) appeal the district court’s take-nothing judgnment with
respect to their clains against the Cty of Dallas. The Webbs
asserted that the Cty violated a condition contained in deeds
conveying property to the Gty which provided that the property

woul d revert to the grantors “or their heirs” if the property ceased

* Pursuant to 5THQAQR R 47.5, the court has determined that this opinion
should not be published and is not precedent except under the linmted
circunstances set forth in 5THQR R 47.5.4.



to be used as a public park. The Whbbs all eged that they were heirs
under the deeds. A jury found to the contrary, and the district
court entered judgnent based on this finding. W now affirm
I

We set forth the factual background of this case at length in
our prior opinion, and will not retrace it here.! Follow ng remand
to the district court, the case was tried to a jury. The court
submtted a series of special interrogatories to the jury. Question
One i nquired whet her the Webbs “prove[d] that in the Teni son Deeds,
the grantors, Edward O and Annie M Tenison, clearly intended to
refer to the [Wbbs] by the use of the word ‘heirs’?” The court
instructed the jury to answer “Plaintiffs did prove,” or “Plaintiffs
did not prove.” In the event that the jury chose the | atter answer,
they were instructed to stop and answer no further questions.
Fol | om ng several days of deliberations, the jury answered Question
One by marking “Plaintiffs did not prove.” Upon consideration of
the verdict, the court entered a take-nothing judgnent against the
Webbs. The Webbs filed a tinely notice of appeal.

I

O the eight points of error raised by the Wbbs on appeal
only one nerits discussion: whether the district court erred when it
submtted Question One to the jury. Specifically, the Whbbs argue

t hat the question of whether they were heirs under the deeds was not

1 See Wbb v. City of Dallas, 314 F.3d 787, 788-90 (5th Gr. 2002).

2



properly before the district court and, in the alternative, that
this question was one of law to be resolved by the court. e
address these argunents in turn.
A

The Webbs argue that the neaning of the word “heirs” as used in
t he deeds was not properly before the district court because (1) it
was concl usively answered in our prior opinion, and (2) it is a
question of state |aw that nust be answered in a separate heirship
proceedi ng before a state court. These argunents are w thout nerit.

First, our prior decision did not conclusively adjudicate the
question of whether the Wbbs are “heirs” under the Teni son deeds.
Rat her, we were called upon to determ ne whether the Wbbs cl ai ned
an interest in the property transferred by the deeds sufficient to
satisfy the jurisdictional injury-in-fact requirenent of Article
L1l Looking to the pleadings, we determ ned that the Whbbs had
averred facts adequate to neet constitutional standing requirenents.?
| nportantly, we noted that the “Wbbs may ultimately fail to prove

ownership or any property interest entitlenent to the Tenison

2 See Meadowbriar Home for Children, Inc. v. Gunn, 81 F.3d 521, 529 (5th
Cr. 1996) (“*At the pleading stage, general factual allegations of injury
resulting fromthe defendant’s conduct may suffice, for on a notion to dismss
we presunfie] that general allegations enbace those specific facts that are
necessary to support the claim’” (quoting Lujan v. Defenders of Wldlife, 504
U S. 555, 561 (1992)); Cramer v. Skinner, 931 F.2d 1020, 1025 (5th Cr. 1991)
(“When a court considers standing on a notion for a 12(b) dismissal, it nust
accept the allegations in the pleadings as true.”); see also Barrett Conputer
Servs., Inc. v. PDA, Inc., 884 F.2d 214, 219 (5th Cr. 1989) (“[I]n cases in
whi ch the nerits of the clains asserted are intertwined with the jurisdictional
i ssue of standing, challenges to standing are frequently resolved in summary
judgnent proceedings . . . or at atrial on the nerits.” (enphasis added)).
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property.”® It is clear fromthis statenment and our analysis that
we did not render a final ruling on the neaning of the word “heirs”
as used in the deeds.

Second, the Wbbs argue that it was unnecessary for the
district court to determ ne whether they would take as heirs under
the deeds; that this question should have been answered in a
separate state heirship proceeding following a determ nation of
whet her the property had reverted under the deeds. Under Texas | aw,
persons claimng to be entitled to property in a decedent’s estate
may initiate an heirship proceeding to determne “who are the
heirs . . . and their respective shares and interests.”* Such
proceedings are appropriate when a decedent dies “intestate.”®
Whet her the Webbs are entitled to bring an heirship proceeding is
irrelevant to the present suit, in which the Webbs seek to establish
an interest in the property via the deeds. In order to ascertain
whet her the Webbs were entitled to take under these inter vivos
conveyances, the district court was required to interpret the
| anguage of the deeds.

In short, we conclude that the question of whether the Wbbs
were “heirs” under the deeds was properly before the district court.

B

3 Webb, 314 F.3d at 791.

4 Tex. ProB. CooE ANN. 8§ 48(a) (Vernon 2003); see Tex. ProB. CoDE ANN. § 49(a)
(Vernon 2003); Tex. ProB. Cooe ANN. 8 54 (Vernon 2003).

5 TEx. ProB. CoDE ANN. § 48(a).



The Webbs also contend that the district court erred by
submtting a purely |l egal question of deed construction to the jury.
They claim that the unanbi guous | anguage of the deeds created an
executory interest in the property which would vest in the |inea
descendants of the Tenisons alive when the deed conditions were
violated. The Webbs did not object to the subm ssion of Question
One to the jury; accordingly, our reviewis for plain error only.5
“For an appellant to prevail under the plain error standard, it nust
show 1) that an error occurred; 2) that the error was plain, which
means clear or obvious; 3) the plain error nmust affect substanti al
rights; and 4) not correcting the error would seriously inpact the
fairness, integrity, or public reputation of judicial proceedings.”’

Under Texas |law, both the interpretation of an unanbi guous deed
and the determ nation of whether a deed is anbi guous are questions
of law for the court.® |If the court determines that a deed is
anbi guous, it may submt the deed to a jury for resolution of the

anbiguity.® The court need not make an express finding of anbiguity

6 See Septinmus v. Univ. of Houston, 399 F.3d 601, 606-07 (5th Cir. 2005).
“1d. at 607.

8 See Dell Conputer Corp. v. Rodriguez, 390 F.3d 377, 384 (5th Gr. 2004);
Propul sion Techs., Inc. v. Attwood Corp., 369 F.3d 896, 900 (5th G r. 2004);
Tenpl e-1 nl and Forest Prods. Corp. v. United States, 988 F.2d 1418, 1421 (5th Cir.
1993).

® See Exxon Corp. v. W Tex. Gathering Co., 868 S.W2d 299, 302 (Tex.
1993).



in order to do so; if the court submts the issue to the jury, we
may presune that the court found the deed anbi guous. °

When seeking to determ ne whether a deed is anbi guous, Texas
courts look to the intent of the contracting parties as expressed
within the “four corners” of the docunent.! “The four corners rule
requires the court to ascertain the intent of the parties solely
from all of the language in the deed.”?? If the court cannot
determne the intent of the parties fromthe plain | anguage of the
deed, the court may apply “applicable rules of construction.”®® |f,
after the application of the rules of construction, the |anguage of
the deed is still anbiguous, the court nay admt and consider
extrinsic evidence to assist it in its interpretive task.* “An
instrument is anbiguous only when the application of these rules
| eaves it unclear which of two reasonable neanings is the correct
one."1°

The deeds at issue here provide that if the property is not

used by the Cty as a public park, the Cty ceases to use the

0 1d. (“Wiile the trial court here never made an express finding that the
contract was anbi guous, such a determ nation was necessary to its subm ssion of
ajury question inquiring into the [interpretation of the contract].”).

11 Cherokee Water Co. v. Freeman, 33 S.W3d 349, 353 (Tex. App.--Texarkana
2000, no pet.) (citing Luckel v. Wite, 819 S.W2d 459, 461 (Tex. 1991)).

2 1d. (citing Concord Q| Co. v. Pennzoil Exploration & Prod. Co., 966
S.W2d 451, 465 (Tex. 1998)).

B ]d.
4 1d. (citing Stauffer v. Henderson, 801 S.W2d 858, 863 (Tex. 1990)).

5] d.



property for park purposes, or the nane of the park is changed, the
City’s title to the property shall cease, “and said property .
shal |l at once revert to and vest in us [the Tenisons] or our heirs,
and it shall be lawful for us or our heirs to re-enter upon, take,
repossess and enjoy all and singular the property hereby granted as
in our former estate.” Looking to the deed as a whole, it is
apparent that the Teni sons sought by this |anguage to grant to the
City a fee sinple interest in the land subject to a condition
subsequent that the City maintain the property as a public park. 16
This property interest was passed from the Tenisons to their
surviving children by operation of the residuary clauses of their
wlls. Inportantly, these wills did not transfer the right of re-
entry to the Webbs’ ancestor who predeceased the Teni sons.

In addition to the creation of a right of re-entry, the Whbbs
urge that the deeds conveyed to the “heirs” an executory interest in
the property. Under this theory, the word “heirs” in the deeds
refers to all lineal descendants of the Tenisons living at the tinme
the deed conditions were violated. This conveyance is inperm ssible
as it contravenes the rul e agai nst perpetuities, which provides that
“nointerest is validunless it nust vest, if at all, within twenty-

one years after the death of sone life or lives in being at the tine

6 See Lawyers Trust Co. v. City of Houston, 359 S.W2d 887, 890 (Tex.
1962) (holding that nearly identical |anguage in a conveyance created a fee
sinpl e subject to a condition subsequent).
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of the creation of the interest.”! \Wen the deeds were executed,
the Cty could have nmaintained the land as a public park for an
indefinite period of tinme. Thus, it was possible at the tine the
deeds were made that the |ineal descendants of the Tenisons alive
when the City ceased using the property as a public park woul d not
be determ ned until well after the perpetuities period ended. Under
Texas law, if a deed is equally open to two constructions, “effect
w Il be given to the construction which renders the agreenent valid
rather than void.”'® Thus, the Wbbs' proffered interpretation of
the deed nust be rejected. Further, no alternative interpretation
of the deeds that would vest rights in the Webbs is avail abl e.
Because the word “heirs” in the deeds cannot, as a matter of
|l aw, refer to the Webbs, the district court commtted plain error by
subm tting Question One to the jury. However, the district court’s
take-nothing judgnent is correct as a matter of law for this very
reason. Further, to the extent that the court omtted any necessary
factual issue in the jury instructions, we deemthe court to have
made such a finding in accord with the judgnent.! Accordingly, we

conclude that the district court’s subm ssion of Question One to the

7 Hamman v. Bright & Co., 924 S.W2d 168, 171 (Tex. App.-Amarillo 1996),
vacated pursuant to settlenment, 938 S.W2d 718 (Tex. 1997) (citing Peveto v.
Starkey, 645 S.W2d 770, 772 (Tex. 1982); Foshee v. Republic Nat’'l Bank of
Dal l as, 617 S.W2d 675, 677 (Tex. 1981)).

8 Conqui stador Petroleum Inc. v. Chatham 899 S.W2d 439, 442 (Tex. App.-
-Eastland 1995, wit denied) (citing Kelly v. Wnack, 268 S.W2d 903, 906 (Tex.
1954)).

9 Fep. R QvV. P. 49(a)



jury, while erroneous, did not affect the Wbbs substanti al
rights.?0
11
For the foregoing reasons, the judgnent of the district court

i s AFFI RMVED.

20 See Hobart Bros. Co. v. MalcolmT. Glliland, Inc., 471 F.2d 894, 905
(5th Gir. 1973) (applying harm ess error analysis to errors in a jury charge in
a civil case).



