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PER CURI AM *

Plaintiff-Appellant Linda Everett filed a Title VII |awsuit
al I egi ng that Defendants-Appellees, the State of M ssissippi and
its Departnent of WIldlife, Fisheries and Parks, unlawfully

di scrim nat ed agai nst her on the basis of her gender by pronoting

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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a male enployee to a position in her geographic area while
concealing the position’s location fromher, thus dissuading her
fromapplying for the pronotion. The district court granted the
State’s notion for summary judgnent, concluding that Everett
failed to state a prim facie case of sex discrimnation. For
the foll owi ng reasons, we AFFIRM
| . BACKGROUND

Everett is a permanent, part-tinme CGeneral Service Enpl oyee
(“GSE”) enployed by the M ssissippi Departnent of Wldlife,
Fi sheries and Parks at the Lower Pascagoula River Wldlife
Managenent Area (“WWA’). In early 1998, the M ssi ssippi
Legi sl ature approved upgrading a simlar GSE position in the
Upper Pascagoula WWA and Red Creek and O d River WA to a
“conservation technician” position. The upgrade was to becone
effective on July 1, 1998; however, Donnie D ckerson, who held
the post, received a pronotion and the job was reallocated to
anot her enpl oyee, Mke Holland. Dissatisfied with the job,
Hol | and resigned, |eaving the soon-to-be-upgraded position
vacant .

The Departnent then sought to fill the vacancy through an
i nformal application process. Gary Wl ford, the supervisor for
the subdistrict, discussed the opening with Mchael Everett, the
plaintiff’s supervisor and husband. M. Everett nentioned one
i ndi vi dual whom he thought would be interested in the position,

but he did not nention his wife. Eventually, in My 1998,
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Welford hired Ben Hare, who had previously held the GSE position
at the sane location. After passing the qualifying test, Hare
was pronoted in accordance with the position upgrade.

Everett admts that she was aware the GSE position was open
and subject to an upgrade. She clains that she chose not to
apply for the position, however, because she believed it involved
wor ki ng only on the Upper Pascagoula WWA, twenty mles from her
home. Nevertheless, after Hare received the pronotion, Everett
al |l eges that she discovered that Hare's duties actually spanned
both the Upper and the Lower Pascagoula WMAs. She cl ai ns that,
had she been aware of this aspect of the job, she would have
applied for the position. |In addition, Everett contends that she
eventual | y asked Lonni e Rayburn, the D strict Manager, why she
had not been considered for the vacancy. Rayburn stated that he
was not involved in the selection process and therefore did not
know why she was not asked to apply. But he speculated that, if
he had been invol ved, he m ght not have consi dered her because he
woul d have assuned that she was not interested in working at a
| ocation (the Upper Pascagoula WVMA) far from her husband, her
home, and her children.

Everett subsequently filed a conplaint with the Equal
Enmpl oynent Qpportunity Comm ssion all eging that she was deni ed
the pronotion due to sex discrimnation. After exhausting her
adm ni strative renmedi es, she filed suit under Title VIl in

federal district court. The district court granted the
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Departnent’s notion for summary judgnent, after finding that
Everett could not establish a prina facie case of enpl oynent
di scrim nation because she knew about the opening and its
pronotion potential but failed to apply for the position.
Further, the court found that, although Everett nmay have been
confused about the |ocation of the job, she had not shown that
this confusion was caused by the Departnent since the position
was, in fact, located on the Upper Pascagoula WWMA. Everett
appeal s fromthat judgnent.
1. DI SCUSSI ON

We review a district court’s grant of summary judgnent de

novo, applying the sane standard as the district court. Fierros

v. Tex. Dep’'t of Health, 274 F.3d 187, 190 (5th G r. 2001).

Summary judgnent is appropriate when the record, viewed in the
i ght nost favorable to the non-noving party, denonstrates no
genui ne issue of material fact and where the noving party is
entitled to judgnent as a matter of law See FED. R Cv. P.

56(c); see also Blowv. Gty of San Antonio, 236 F.3d 293, 296

(5th Gr. 2001). We will affirmthe district court’s concl usion
that the noving party is entitled to judgnent as a matter of |aw
if “the nonnoving party has failed to make a sufficient show ng

on an essential elenent of her case with respect to which she has

the burden of proof.” Celotex Corp. v. Catrett, 477 U S. 317,

323 (1986) (internal quotation marks omtted). |Inportantly,

however, “the nonnoving party nmust do nore than allege an issue
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of material fact: ‘Rule 56(e) . . . requires the nonnoving party
to go beyond the pleadings and by her own affidavits, or by the
depositions, answers to interrogatories, and adm ssions on file,
desi gnate specific facts showng that there is a genuine issue

for trial.’” Auguster v. Vermlion Parish Sch. Bd., 249 F.3d 400,

402 (5th Gr. 2001) (alteration in original) (quoting Cel otex,
477 U.S. at 324).

Under the famliar MDonnell Douglas burden-shifting

framework, to establish a prinma facie claimof sex discrimnation
based on a failure to pronote, a plaintiff nust denonstrate: “(1)
that she was a nenber of a protected group; (2) that she applied
for a position for which she was qualified; (3) that she was

rejected; and (4) that . . . the enployer pronoted . . . a nenber

of the opposite sex for the job.” Jones v. Flagship Int’l, 793

F.2d 714, 724 (5th Cir. 1986).' “The application requirenent is

inportant to establishing” the prinma facie case “because it shows

. Everett appears to argue that Rayburn’s statenents
constitute direct evidence of sex discrimnation and that she
need not follow the McDonnel Douglas framework. See Auguster,
249 F.3d at 404 n.7. W disagree. Wile Everett argues that
Rayburn had the apparent authority to nmake the adverse enpl oynent
deci sion, she has not proffered any evidence show ng that Rayburn

was the decision-nmaker responsible for filling the vacancy or
that he exerted influence or | everage over the actual decision-
maker. Instead, the undisputed evidence in the sumrary-judgnent

record denonstrates that Welford was responsi ble for sel ecting
Hare for the position in question. Thus, Rayburn’ s specul ative
st atenent —t hat, had he been responsi ble for the pronotion

deci sion, he m ght not have considered Everett because she was a
married woman with children who lived far fromthe job site——does
not constitute direct evidence of intentional discrimnation or
relieve Everett of her prima facie burden of proof. Cf. Russel

v. McKinney Hosp. Venture, 235 F.3d 219, 225-27 (5th Cr. 2000).
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t hat the decision-maker knew about the plaintiff and the

plaintiff’s interest in the position.” Walker v. Prudenti al

Prop. & Cas. Ins. Co., 286 F.3d 1270, 1275 (11th Gr. 2002).

Everett argues that she need not denonstrate that she applied for
t he position, however, because she has all eged that the
Departnent deliberately conceal ed from both her and her husband
an inportant fact regarding the job (i.e., its geographic

| ocation), specifically to prevent her from expressing interest
in the position. 1In the past, we have held that, where an

enpl oyer does not publish a vacancy or create a form
application process, a plaintiff need not prove that she applied
for the position in order to nake out a prima facie case of

di scri m nati on. See Bernard v. Gulf Ol Corp., 841 F.2d 547, 570

(5th Gr. 1988); see also Dews v. A B. Dick Co., 231 F.3d 1016,

1021-22 (6th Gr. 2000) (followng Carm chael v. Birm ngham Saw

Wrks, 738 F.2d 1126, 1132-33 (11th Cr. 1984)). |Instead, a
plaintiff may satisfy her prima facie burden by proffering
evi dence “that the conpany had sone reason or duty to consider

her for the post.” Jones, 793 F.2d at 724; accord Johnson v.

Loui si ana, 351 F.2d 616, 622 (5th Gr. 2003); Bernard, 841 F.2d
at 570 (“It is not legally sufficient or legitimate for an
enpl oyer to reject an enpl oyee who does not have notice or an
opportunity to apply for a pronotion.”).

Qur precedents have not addressed the question whether an

enpl oyee who is aware of a pronotion opportunity, but does not
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find it attractive due to msinformation, may simlarly avoid the
application requirenent. Wile we are cognizant of the logic
behi nd appl yi ng the exception in these situations, we do not
believe that Everett has proffered any evi dence suggesting that
the Departnent affirmatively concealed this information from her.
She admtted in her deposition that she believed the to-be-
upgraded position was |ocated in the Upper Pascagoul a WWA because
it was | abeled with PIN # 706, the nunber that had been assigned
to the GSE position previously held by Hare, Dickerson, and
Hol | and, whose only duties involved the Upper Pascagoula. After
Hare was hired and pronoted, Everett clains that she read a
letter sent by one nenber of the Departnent adm nistration to
another, which identified Hare’'s duties as including both the
Upper and the Lower Pascagoul a | ocations. Wile her sworn
statenent regarding the contents of this letter may create a
question of fact about the scope of Hare’'s actual duties, it does
not reasonably create an inference that the Departnent

deli berately msled either her or her husband. Everett provides
no evidence, for exanple, that Hare or other potential applicants
were provided different, potentially nore accurate information
about the job or that the Departnent’s sole notivation for
retaining the PIN nunber was to prevent only her from applying.
Therefore, because Everett had notice of the pronotion

opportunity and has admtted that she had a nechani sm for



No. 03-61073
- 8-

expressing interest but chose not to do so, we hold that she has
failed to state a prima facie case of discrimnation.

I'11. CONCLUSI ON

Accordingly, we AFFIRMthe judgnent of the district court.



