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This petition for review requires us to decide a close
question of statutory interpretation: Whet her David Castill o-
Aval os (“Castillo”), who entered this country wi thout inspection,?
is eligible to apply for an adjustnent of his immgration status
under the Immgration and Nationality Act (“INA"), 8 US C 8§
1255(i). Hs eligibility is problematical because he is

i nadm ssi ble under 8 U.S.C. 8§ 1182(a)(9) (O (i)(l), which provides

1 Pursuant to 5THQR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.

2 For purposes of this opinion, we treat as synonynous the
phrases “entry w thout inspection”, “unlawful entry”, and “entry
w t hout having been admtted or paroled.”



for inadmssibility if entry into this country w thout inspection
occurred after having been present in this country unlawfully for
nmore than one year. W are persuaded that § 1255(i), which cures
inadm ssibility sinply based on an alien’s entry wthout
i nspection, does not apply to Castillo because under 8§
1182(a)(9) (O (i)(1) he is inadmssible not nerely because he
entered the country w thout inspection, but because he illegally
entered after he had accrued nore than one year of unlawf ul
presence in the United States.
I

Castillo is a native and citizen of Mexico. He alleges that
he has lived in the United States since 1992, but conceded that he
has never had |legal status in this country. 1In 1996, he married
Sandra Barajas Castro, then a lawful permanent resident of the
United States. She filed a relative immgrant visa petition on
behalf of Castillo, which was approved in Cctober 1997. The
Castillos have a United States citizen son, born in Beaunont, Texas
in 1998.

In March 1999, Castillo had a mnor run-in with the |l aw, which
apparently led the Immgration and Nationality Service (“INS")

agents to apprehend him based on his entry w thout inspection.?

3 The INS ceased to exist on March 1, 2003. The newy created
Departnent of Honel and Security assuned the functions of the |INS.
In this opinion, we will refer to the agency as the I NS because the
actions relevant to this case took place before the transfer of
these functions to the Departnent of Honel and Security.
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He was granted voluntary departure. He soon reentered the United
States wi thout inspection on or about May 27, 1999. On August 31,
2000, the INS served Castillowith a Notice to Appear, charging him
W th being subject to renoval under 8 U.S.C. 8§ 1182(a)(6)(A (i) as
an alien present inthe United States w thout having been admtted
or parol ed. In January 2001, Castillo appeared before an
| mm gration Judge (“1J”) and conceded that he was renovable. The
I J, however, granted a continuance to allow Castillo to apply for
an adj ustnent of status. Castillo submtted his application to the
immgration court, seeking adjustnent pursuant to 8 US C 8§
1255(i), which allows an alien, who is otherwi se adm ssible, to
remaininthe United States while adjusting his inmgration status,
if he pays a fee. The |IJ denied Castillo’ s application, holding
that Castill o was i nadm ssi ble, and consequently ineligible for an
adj ustment of his immgration status, under § 1182(a)(9) (O (i) (Il)
because he had been unlawfully present in the United States for an
aggregate period of nore than one year after April 1, 1997 and had
then re-entered the country wthout inspection. The Board of
| mm gration Appeals (“BIA’) affirnmed the 1J's decision wthout a
written opinion.
I
Thus, the question presented is whether Castillo's

inadm ssibility under 8§ 1182(a)(9)(C (i) (l) precludes adj ust nent of



his immgration status pursuant to 8 1255(i).* Section 1255(i)
aut hori zes the Attorney General, for a fee of $1,000, to adjust the
status of an alien who is physically present in the United States,
but who was not inspected at the border, if: 1) the alien is
eligible to receive a visa, 2) the visa is imedi ately avail abl e,
and 3) the alienis adm ssible intothe United States for permnent
resi dence.

It is undisputed that at the tine of his final hearing before
the 1J, Castillo was eligible to receive a visa, and the visa was
i mredi ately avail abl e. Thus, the remaining question as to
Castillo’'s eligibility is whether, under the relevant statutory

provi sions, Castillo may be considered adm ssible into the United

“ Castillo also argues that 8§ 1182(a)(9)(C) violates his
substantive due process rights and his equal protection rights.
Nei t her of these argunents has nerit. It is well-established that
neither Castillo nor his famly is constitutionally entitled to
have Castillo remain inthe country in violation of the inmgration
| aws. See Bright v. Parra, 919 F.2d 31, 34 (5th Cr. 1990).
Furt hernore, Congress may nake classifications of aliens as | ong as
it has a facially legitinmate reason for naking the distinction
See Requena-Rodriguez v. Pasquarell, 190 F.3d 299, 308 (5th Cr.
1999). Here, it seens clear that Congress has rationally chosento

di stingui sh individuals who have effected nultiple illegal entries
into this country or who have accrued significant unl awful presence
here fromthose who have entered illegally only a single tine.

Next, Castillo argues that 8§ 1182(a)(9)(C is invalid because
it conflicts with Article 17 of the International Covenant on G vil
and Political Rights (“ICCPR’), which requires that no one shall be
subjected to arbitrary or unlawful interference with his or her
famly. This argunent is neritless because, anong ot her reasons,
the CCPR was ratified before the rel evant statutory sections were

passed. “[When a statute which is subsequent in tinme is
inconsistent with a treaty, the statute to the extent of conflict
renders the treaty null.” Breard v. Geene, 523 U S 371, 376
(1998).



States. Section 1182 |ists several classes of inadm ssible aliens.
The statute provides that an alienis inadmssible if he is present
in the United States w thout having been admtted or paroled. 8
US C 8§ 1182(a)(6)(A). The statute also provides that an alienis
inadm ssible if he “has been unlawfully present in the United
States for an aggregate period of nore than 1 year . . . and .
enters or attenpts to reenter the United States w thout being
admtted.” 8 U S.C. 8§ 1182(a)(9) (O (i). Thus, under the facts of
this case, Castillo is inadmssible wunder both (6)(A) and
(9) (O (i) ().
11

We have recently affirmed, in a factually indistinguishable
case, a BIA decision that, in the Ilight of & 1255(i), 8§
1182(a)(6) (A) does not preclude an alien from applying for an

adj ustnent of status. Mortera-Cruz v. Gonzalez, --- F.3d ---, 2005

W. 1076166, at *5 (5th Gr. My 9, 2005). In Mrtera-Cruz, we

found that “the conduct proscribed by section 1182(a)(9)(C (i) is
both different from and nore cul pable than the conduct of a one-
tinme illegal alien subject to inadmssibility . . . only under
section 1182(a)(6)(A(i).” 1d. at *7. W then affirnmed the BIA s
di sm ssal of Mortera-Cruz’ s petition for adjustnent of status after
noting that the BIA's ruling was not arbitrary and was therefore
entitled to Chevron deference. |1d. at *7.

Because the present case is indistinguishable from Mrtera-

Cruz, it is binding precedent in deciding this appeal and,

5



accordingly, we DENY the petition for review on the basis that §
1182(a)(9) (O (i) precludes eligibility for adjustnent of status
under 8 1255(i).

PETI TI ON DEN ED.



