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Sol eman Lakhani and his wife, Najma Sol eman Lakhani, both
citizens of India, appeal fromthe Board of |Inmm gration Appeal s’
(BI'A) denial of their applications for asylum w thhol ding of
renmoval , w thhol ding of renoval under the Convention Agai nst
Torture (CAT), cancellation of renoval, and voluntary departure.
The Lakhanis al so appeal fromthe BIA's denial of their notion to
remand their applications for cancellation of renoval. Because

the BI A adopted the decision of the immgration judge (1J), this

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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court has jurisdiction to reviewthe 1J's decision. See Efe v.

Ashcroft, 293 F.3d 899, 903 (5th Gr. 2002).

VWai ver of tineliness of asylum applications and eligibility for
cancell ati on of renoval and voluntary departure

The BI A confirnmed the 1J's determ nation that the Lakhanis’
asylum applications were untinely filed and that they failed
to qualify for any exception to the limtations period.
See 8 C.F.R § 208.4(a)(2); 8 U.S.C. § 1158(a)(2)(B), (D).
The Lakhanis have failed to brief the nerits of this

determ nation, therefore they have waived the issue on appeal.

See Rodriguez v. INS, 9 F.3d 408, 414 n.15 (5th Gr. 1993);

Yohey v. Collins, 985 F.2d 222, 224-25 (5th Cr. 1993).

Li kew se, the Lakhanis have failed to brief the nerits of
the 1J's denial of their applications for cancellation of renoval
and voluntary departure. The BIA affirnmed the IJ's determ nation
that the Lakhanis were ineligible for cancellation of renoval
because their asylum and w t hhol di ng of renoval applications
were frivolous, Soleman had a prior conviction for felony credit
card abuse, and Najnma had failed to denonstrate an excepti onal
hardship on her children in the event of her renoval. The BIA
further affirmed the 1J's determ nation that the Lakhanis failed
to establish by clear and convincing evidence their intention to
depart the United States. The Lakhanis have wai ved t hese issues

on appeal. See Rodriguez, 9 F.3d at 414 n. 15; Yohey, 985 F. 2d

at 224-25.
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Wt hhol di ng of renoval

The Lakhanis argue that the BIA erred in relying upon the
| J's determ nation that their asylum and w t hhol di ng of renoval
applications were frivolous. They further contend that the |J
failed to afford them an opportunity to explain their subm ssion
of a fraudul ent newspaper article in support of their
appl i cations.

The 1J's conclusion that the Lakhanis are not eligible
for withholding of renoval is a factual determ nation that
is reviewed under the substantial evidence standard. See Efe,
293 F.3d at 906. Under that standard, this court may not reverse

a factual determnation unless it finds that the evidence conpels

a contrary conclusion. See Chun v. INS, 40 F.3d 76, 78 (5th Cr.
1994). Wth respect to credibility determnations, “[i]t is the
factfinder’s duty to make determ nati ons based on the credibility
of witnesses.” 1d. This court cannot substitute its judgnent
for that of the BIA or IJ with respect to witness credibility or
ultimate factual findings based on credibility assessnents. |[d.
“An asylum application is frivolous if any of its materi al
elenments is deliberately fabricated.” 8 C F.R § 208. 20.

The 1J' s denial of the Lakhanis’ applications for
wi t hhol di ng of renoval, based in part on a lack of credibility
and in part on inconsistent docunentation, is supported by
substantial evidence. See Efe, 293 F.3d at 906. Sol eman’s

testinony regarding the nature of his entry into the United
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States, the use of aliases, the filing of tax returns, formner
addresses, nunber of famly nenbers, and fornmer accounts of
physi cal and sexual abuse in India are markedly inconsi stent
wth the responses given on his application for w thhol di ng of
renmoval. Simlarly, the Lakhanis do not dispute that Najma gave
testinony regarding her entry into the United States that was
i nconsistent with her witten application for w thhol di ng of
renmoval. Finally, the Lakhanis conceded that they submtted
a fal se newspaper article in support of their assertion that
Najma’s brother intended to kill themupon their return to
India. In contrast to their assertions, the record reflects
that the |1J gave the Lakhanis anple opportunity to explain these
di screpanci es. Based upon the inconsistent testinony given by
t he Lakhanis, coupled wth the fraudul ent docunentation, the
| J's dism ssal of their w thholding of renpval applications as
frivolous is supported by substantial evidence. See Efe, 293,
F.3d at 908.
CAT claim

The Lakhanis argue that the BIA erred in failing to grant
themrelief under the CAT. The Lakhanis contend that the 1J
erroneously determ ned that they were not credible wtnesses
based on only a few inconsistencies between their witten asylum
applications and their testinony.

Wt hhol di ng of renoval under the Convention is provided for

in 8 CF.R 8 208.16(c). The CAT provides that “[n]o State Party
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shal | expel, return . . . or extradite a person to another State
where there are substantial grounds for believing that he would
be in danger of being subjected to torture.” Efe, 293 F. 3d at
907 (citation omtted). Torture is the intentional infliction of
severe nental or physical pain, by a governnental official, on a
victimfor the purpose of obtaining information, intimdation,
puni shnment, or discrimnation. See 8 CF.R § 208.18(a)(1).

The record does not reflect that it is nore |ikely than not
that the Lakhanis would be tortured if they were returned to
I ndia. The Lakhani s have abandoned their argunents of religious
persecution in their brief and, in any event, their account of
their inability to practice their religion is inconsistent with
their testinony. Simlarly, the Lakhanis’ fear of threats from
Najma’s brother fails to neet the definition of torture under the
CAT. See 8 CF.R 8 208.18(a)(1). Accordingly, denial of the
Lakani s’ CAT cl ai mwas proper.

Mbtion to renand

The Lakhanis argue that the BIA erred in denying their
nmotion to remand their applications for cancellation of renoval.
They assert that the decision to deny their applications for
cancel l ati on of renmoval was not considered on the nerits but
solely on the basis of the 1J's erroneous determ nation that
their asylum applications were frivol ous.

The BI A applies the sane standards to a notion to remand

as it does to a notion to reopen, and this court reviews both
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nmoti ons for abuse of discretion. Ogbermudi a v. I NS, 988 F.2d 595,

600 (5th Cr. 1993); see INS v. Doherty, 502 U S. 314, 322-23

(1992). The BIA's decision to reopen a deportation proceeding is
di scretionary; however, the BIA |lacks the authority to reopen
deportation proceedings unless the alien alleges new, materi al
facts supported by affidavits or other evidence which establish

a prim facie case that the alienis eligible for the relief

sought. Bahramia v. INS, 782 F.2d 1243, 1245 (5th Cr. 1986).

The Lakhanis are m staken that the IJ rejected their
application for cancellation of renpval solely on the ground that
they had filed frivol ous asylumapplications. In its denial of
their request for cancellation of renoval, the IJ also referenced
their ineligibility for such relief due to Soleman’s prior felony
credit card conviction and Najma’s failure to establish hardship
upon her children. Further, the Lakhanis fail to identify with any
specificity the new evidence in support of their notion to remand
or to supply supporting affidavits explaining how the evidence is

material to their cancell ation of renpval claim See Bahr ammi a,

782 F.2d at 1245. The BIA did not abuse its discretion in

denyi ng the Lakanis’ notion to reopen. See Qgbenudia, 988 F.2d
at 600. For the foregoing reasons, the Lakanis’ consolidated

petition for review is DEN ED.



