United States Court of Appeals

Fifth Circuit
FILED
IN THE UNI TED STATES COURT OF APPEALS _
FOR THE FI FTH CIRCUI T April 21,2004

Charles R. Fulbruge llI
Clerk

No. 03-60770
Conf er ence Cal endar

JI MW CULBERT,
Pl ai ntiff-Appellant,
ver sus

M SSI SSI PPl DEPARTMENT OF CORRECTI ONS HOSPI TAL;
JOHN BERRY, In his individual and official
capacities as Medical Director of M ssissipp
Departnent of Corrections Hospital; BILL STI EGER
In his individual and official capacities as

Adm ni strator of M ssissippi Departnent of
Corrections Hospital; LISA TUCKER, |In her

i ndi vi dual capacity as nedical nurse of

M ssi ssi ppi Departnent of Corrections Hospital;
SHOND PHELON, Dr, In her individual capacity as
doctor of M ssissippi Departnent of Corrections Hospital,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of M ssissipp
USDC No. 4:03-CV-220-DA

Before JOLLY, JONES, and SMTH, G rcuit Judges.
PER CURI AM ~

Jinmmy Cul bert, M ssissippi prisoner # R2343, has filed a
notice of appeal followng the dismssal of his 42 U S. C § 1983

conplaint for failure to exhaust adm nistrative renedi es.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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We have a duty, sua sponte, to exam ne our appellate

jurisdiction. See Msley v. Cozby, 813 F.2d 659, 660 (5th G

1987). Culbert’s first post-judgnent notion, the notion for
reconsideration, was filed within 10 busi ness days of the entry
of judgnent. It thus suspended the tine for filing a notice

of appeal until the notion was denied. See FED. R ApP. P

4(a)(4) (A (iv); Harcon Barge Co., Inc. v. D & G Boat Rentals,

Inc., 784 F.2d 665, 667 (5th Gr. 1986). Culbert did not file a
noti ce of appeal fromthe judgnent, or fromthe denial of the
first post-judgnent notion, wthin the next 30 days, however.
Instead, he filed his second post-judgnent notion, the notion for
“rehearing.” This second notion, filed nore than 10 days after
entry of final judgnent, did not toll the tinme in which Cul bert
had to file a notice of appeal fromthe final judgnment or the
denial of the first post-judgnent notion. See FED. R APP.

P. 4(a)(4)(A); Harcon Barge, 784 F.2d at 667; see also Lathamv.

Wells Fargo Bank, N. A, 987 F.2d 1199, 1203 (5th Gr. 1993)

(litigant may not use second Rule 60(b) notion to circunvent tine
limts for the appeal). However, because Cul bert’s notice of
appeal was filed within 30 days of the denial of the second post-
judgnent notion, it was tinely with respect to the denial of that
motion. Qur jurisdiction is thus [imted to the denial of the
second post-judgnent notion. Reviewis for abuse of discretion.

See Latham 987 F.2d at 1203.
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Cul bert argues that the district court erred in denying his
second post-judgnent notion wthout hearing the nerits of his
civil rights clains. Wether Culbert’s conplaint set forth the
elements of a civil rights claimis inmaterial to the district
court’s denial of his post-judgnent notion given that the
district court dismssed the conplaint for failure to exhaust
adm nistrative renedies. Culbert thus has failed to show t hat
the district court abused its discretion by denying the notion.
Cul bert’s notion for the appointnment of counsel is DEN ED

AFFI RVED; MOTI ON DEN ED.



