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DAVIS, Circuit Judge:”

Plaintiffs’ residence was subjected to a search based on
information that later turned out to be incorrect. Plaintiffs
brought suit under 42 U.S.C. 8§ 1983 alleging violation of their
federal constitutional rights, as well as various state |law tort
clains. The district court granted summary judgnent in favor of
Lowndes County on all federal clains and in favor of the individual

def endants based on qualified immunity. In this appeal the

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opi nion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.
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plaintiffs assert that the district court erredin finding (1) that
the warrant in question was supported by probable cause, (2) that
the warrant was executed in an objectively reasonable manner, and
(3) that the individual defendants were entitled to qualified
immunity. The plaintiffs further assert that the district court
inproperly allowed the defendants to introduce irrelevant
information in the trial of the state lawtort clains. W find no
error, and AFFI RM
| .

On March 1, 2002, deputies of the Lowndes County, M ssissippi,
Sheriff’'s Departnent attenpted to arrest Mac Burke (Burke) on a
felony arrest warrant issued in Al abanma. Narcotics agents Tim
Howel | (Howell) and Larry Swearingen (Swearingen) were anong the
officers involved in the attenpted arrest. Burke was in his truck
at the tinme of the attenpted arrest, and when he refused to exit
the vehicle one of the deputies smashed the passenger side w ndow
of the truck. Burke then put his truck in gear and sped away,
al nost runni ng over sone of the deputies. The deputies fired their
weapons at the truck, striking it at |east once. The truck also
may have suffered sonme front end damage when Burke ran over a
street sign during his getaway.

On March 15, 2002, the Narcotics Division of the Lowndes
County Sheriff’s Depart nent received information from a
confidential informant that Burke coul d be found at an apartnent in
Col unbus, M ssissippi, which is located in Lowndes County. The
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informant also stated that there was a stolen vehicle and a
met hanphet am ne | ab at that address. The deputies verified that a
vehicl e neeting the description of the one driven by Burke was at
the address given by the informant. A search warrant was obt ai ned
and executed this sane day, and the stolen vehicle and neth |ab
were seized. Bur ke, however, was not there at the tine. Shawn
Mur phy, an individual arrested at the address, said that Burke had
left the apartnent about fifteen mnutes before the officers
arrived.

On March 16, 2002, the sane confidential informant inforned
the officers that Burke was | ocated at anot her residence i n Lowndes
County and that his truck was parked outside that address. The
deputies drove to the address and observed a truck matching the
description of the one driven by Burke parked in the driveway. The
officers could not inspect the truck up-close because several
peopl e were standing in front of the residence. A search warrant
was obt ai ned and executed for the residence, which is the home of
plaintiffs Janmes and Melissa Mson. In addition to plaintiffs,
present at the residence were the Mason’s two sons and Justi n Boyd.

The officers entry into the hone was forceful. When the
officers entered the hone, Janes Mason attenpted to retrieve a
firearm He was stopped by the officers, forced to the floor, and
pl aced i n handcuffs. Melissa Mason and Justin Boyd were restrained
at gunpoint while the officers searched the hone. After
determning that Burke was not at the residence, the officers
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exited the honme. After exiting, the officers exam ned the truck in
the driveway nore closely and determned that it was not the sane
truck the officers had previously seen Burke driving.

The plaintiffs filed suit under 42 U.S. C. 8§ 1983 cl ai m ng t hat
the arrest warrant was not supported by probabl e cause, the search
of the residence was carried out in an unreasonable manner, and
that the officers used excessive force in violation of the Fourth
Amendnent . The plaintiffs further clainmed that the search was
unreasonabl e under the Mssissippi Constitution and asserted
various state law tort clains. Defendants Howel|l and Swearingen
moved for sunmary j udgnent based upon qualified imunity. Defendant
Lowndes County al so noved for summary judgnent. The district court
granted the individual defendants’ notion based on qualified
immunity. The district court |ater granted Lowndes County’s noti on
for summary judgnment on all federal clains. The state tort |aw
clains agai nst Lowndes County were allowed to proceed. After a
trial on the nerits, a jury found Lowndes County not |iable under
state tort |aw The district court then entered final judgnment
dismssing the plaintiffs’ clains. Plaintiffs filed this appeal.

1.

We review the district court’s grant of summary judgnent de
novo, considering all evidence in a light nost favorable to the
non-novant. Canpos v. City of Houston, 113 F. 3d 544, 545 (5th Cr

1997). Summary judgnent will be affirnmed where, after independent



review, there is no genuine issue of material fact and the novant
isentitled to a judgnent as a matter of |aw. Wl ker v. Thonpson,
214 F.3d 615, 624 (5th Gr. 2000). Summary judgnment may be
affirmed on any basis supported by the record. Conkling v. Turner,
138 F.3d 577 (5th Gr. 1998).
A

On their claimof illegal seizure under the Fourth Amendnent,
the plaintiffs first argue that a genuine issue of material fact
exi sts as to whether the search warrant issued for the plaintiffs’
home was based on probable cause. Plaintiffs allege that Oficer
Howel | s affidavit, on which the magi strate judge based his finding
of probable cause, <contained intentional or reckless false
statenents. As support for this claim the plaintiffs point to the
foll ow ng paragraph from Howel|’'s affidavit:

On Saturday, March 16, 2002, Agent Howell received

information fromthe sanme cooperating indivvidual (sic)

who stated that Mac Burke was | ocated at 2990 Yorkville

Rd. East in Lowndes County, M. The cooperating

i ndi vi dual advised that the black chevy truck that was

used in the aggravated assault on narcotics agents | ast

week was also at this residence. Agents physically

observed the vehicle parked under the car port of this

resi dence. Agents al so observed several peopl e standing

in front of the residence.
R Vol. 1, p. 20. Plaintiffs point out that it was Oficer
Collins, not Oficer Howell, who spoke directly wth the
confidential informant who then relayed the information to Oficer

Howel | . Plaintiffs further point out that the confidential

i nformant never specifically stated that Burke was at the address
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provi ded and that the agents did not observe Burke's truck at the
residence, rather they only saw a truck that | ooked |ike Burke’s.

Affidavits used to support a search warrant are presuned
valid. Franks v. Delaware, 438 U.S. 154, 171 (1978). The veracity
of the affidavit may only be attacked upon a showi ng of deliberate
fal sehood or reckl ess disregard for the truth by the affiant. Id.
In the context of a § 1983 case, to survive sunmary judgnent the
plaintiffs nust denonstrate that a genuine issue of material fact
exists as to whether the false information contained in the
affidavit was provided deliberately or with reckl ess di sregard for
the truth, Freeman v. County of Bexar, 210 F.3d 550 (5th Cr.
2000). To neet this burden the plaintiffs nust nake a “strong
prelimnary showing” that the affiant nade the m sstatenent or
omssion “with the intent to mslead the nmmgistrate.” United
States v. Tonblin, 46 F.3d 1369, 1377 (5th Cr. 1995) (quoting
United States v. Clokley, 899 F.2d 297, 301 (4th G r. 1990).°2

The plaintiffs argue that nerely showi ng the falsity of these
statenents is sufficient to survive sunmary judgnent and that it is
the province of the jury to determ ne whether the statenents were
made intentionally or recklessly. This argunent is without nerit.
Franks clearly puts the burden on the challenger to nmake a

substanti al showi ng of deliberate falsity or reckl ess disregard for

2 Al t hough Tonblin concerned nmaterial om ssions as opposed
to material msstatenents, the standard is the sane. United
States v. Martin, 615 F.2d 318 (5th Gr. 1980).
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the truth. Franks, 438 U S at 171. Only then does the
factfinder’s role of determ ning whether probable cause exists
absent the false information conme into play. See id.; HII wv.
Mclntyre, 884 F.2d 271, 276 (6th Cr. 1989). 1In a crimnal case
this role is necessarily perforned by the trial court at a
suppressi on hearing; however, in a 8 1983 case the task belongs to
the jury. HIl v. MiIntyre, 884 F.2d at 276.

QG her than the conclusory allegations contained in their
conplaint, the plaintiffs have offered no evidence that the errors
inthe affidavit resulted froma deliberate attenpt to m slead the
magi strate judge. Tonblin, 46 F.3d at 1377. The inaccuracies in
Oficer Howell’'s affidavit appear to be at nobst a negligent
interpretation by Howell of Collins's report of his conversation
with the informant. Unsupported allegations are insufficient to
nmeet the plaintiffs’ burden on this issue. Franks, 438 U. S. at
171. For these reasons, the district court did not err in
granting summary judgnent in favor of the defendants on this issue.

B

The plaintiffs next argue that the district court erred in
concluding that no genuine issue of material fact existed as to
whet her the search warrant was carried out in violation of the
Fourth Anmendnent. The plaintiffs argue that the manner of entry

into the home and the officers’ conduct while inside the hone were



bot h obj ectively unreasonable.?
1

The plaintiffs first argue that the district court erred in
concluding that the officers’ use of a forceful “no-knock” entry
was justified because of the officers’ previous experience wth
Burke and his attenpt to run over the officers with his truck.?
The plaintiffs point out that Burke alnbst ran over the officers
only after Deputy Swearingen broke out the passenger w ndow of the
truck. The plaintiffs argue that a jury could infer that Burke
drove forward because he was frightened by the breaking of his
w ndow, rather than in an attenpt to run over the officers. The
plaintiffs further argue that in such a case a jury could infer
that the officers’ belief that the “no-knock” entry was necessary
because Burke was dangerous was not reasonable. The plaintiffs
al so contend that the “no-knock” entry was unreasonabl e because t he
of ficers had no way of know ng whet her Burke was i nside the hone at
the time the warrant was executed. Finally, the plaintiffs argue

that a jury could find that a “no-knock” entry was unnecessary

3 In this appeal, the plaintiffs attenpt to argue that the
warrant was carried out in an unreasonabl e manner because
officers failed to inspect the truck nore closely before
executing the warrant. This issue was not raised in the district
court and will not be considered in this appeal. Keenan v.

Tej eda, 290 F.3d 252, 262 (5th Gr. 2002).

4 There was conflicting testinony as to whether any
announcenent was nmade. The district court acknow edged this
di screpancy but found it immterial because a “no-knock” entry
was warranted under the circunstances.
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because the officers had the house surrounded, preventing Burke’'s
possi bl e escape.

Ceneral ly, the Fourth Anmendnent requires that | aw enforcenent
officers knock on the door and announce their presence before
executing a search warrant. Richards v. Wsconson, 520 U S. 385,
387 (1997). An announcenent is not required, however, where “the
police . . . have a reasonable suspicion that knocking and
announcing their presence, under the particular circunstances,
woul d be dangerous or futile, or that it would inhibit the
effective investigation of the crine[.]” Id. at 394. The show ng
of reasonabl eness necessary to overcone the “knock-and-announce”
requi renent “is not high.” US. v. Wshington, 340 F. 3d 222, 226
(5th Gr. 2003) (quoting Richards, 520 U S. at 394.). In the
i nstant case, Burke had previously endangered the lives of the
arresting officers during his getaway. Even if he was not
attenpting to injure the officers, his action shows a conplete
disregard for their safety. Furthernore, Burke was associated with
illegal drugs, and the fact that peopl e associated with drugs often
carry weapons shoul d be consi dered when deci di ng t he reasonabl eness
of a no-knock entry. United States v. Rodea, 102 F.3d 1401, 1408
(5th Gr 1996); United States v. Ranpbs, 71 F.3d 1150, 1158 n. 26
(5th Gr. 1995). For these reasons, the district court did not err
in concluding that officers were reasonable in their suspicion that

Bur ke was dangerous and their decision to perform a “no-knock”
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entry was warranted.
2.

The plaintiffs next argue that the officers used excessive
force in executing the warrant. The plaintiffs argue that the
officers entered the hone with their guns drawn. Plaintiff Janes
Mason testified that he was forced to the ground and placed in
handcuffs. Plaintiff Boyd stated that he was slammed to the fl oor
and an officer put a knee in his back. Plaintiffs Mlissa Mason
and Boyd testified that they were detained at gunpoi nt throughout
the search. The plaintiffs argue that under the circunstances of
this case the officers’ conduct was unreasonabl e and anounted to
excessi ve force.

Clains of excessive force are analyzed under t he
“reasonabl eness” standard of the Fourth Anmendnent. G aham v.
Connor, 490 U. S. 386, 395 (1989). The “reasonabl eness” of a
particul ar use of force nust be judged fromthe perspective of a
reasonabl e officer at the scene, rather than in hindsight. 1d. at
396. Actual physical injury is a factor, but not a necessary
el ement, of an excessive force claim Petta v. R vera, 143 F.3d
895, 901-902 (5th Gr. 1998). Rat her, the proper inquiry is
whet her the use of force was “grossly disproportionate to the
need[.]” 1d. At 902.

In the instant case, the officers entered a hone with an

unknown nunber of occupants and wth the expectation of
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encounteri ng a dangerous suspect who was known to be involved with
drug activity. Moreover, when the defendants entered the hone one
of the plaintiffs attenpted to retrieve a firearm The record
further reveals that the plaintiffs were detained at gunpoint for
only a short period of tinme and that the officers imediately
retreated from the honme upon learning that Burke was not there

Finally, the plaintiffs have not alleged any physical injury as a
result of the officers’ actions. Consi dering the circunstances
surroundi ng the execution of this warrant and the | ack of physi cal
injury to the plaintiffs, we conclude that the district court did
not err in finding the actions of the officers were reasonabl e.

C.

Because the summary judgnent evidence reflects that none of
the conduct conplained of by the plaintiffs violated any
constitutionally protected right of the plaintiffs, the district
court correctly granted sunmary judgnent to the individual officers
and the county. See Kipps v. Caillier, 197 F. 3d 765, 768 (5th Cr
1999) .

L1l

The plaintiffs argue finally that the district court erred in
allowing the defendants to cross-examne plaintiff James Mason
about his wfe’'s (plaintiff Melissa Mason) participation in wet T-
shirt contests that took place subsequent to the filing of this

suit. The plaintiffs claimthat this evidence is irrel evant.
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The defendants argue that this evidence was rel evant because

Melissa Mason had alleged that she was “not sexy” and “not
interested in sex anynore” as a result of the defendants’ actions.
Mor eover, the defendants argue that the plaintiffs opened the door
to this line of questioning by asking Melissa Mason about her | ack
of sex life since the incident.

Wet T-shirt contests are sexual in nature, and Melissa Mason’s
participation in such sex-related activities tends to contradict
her testinony that she was no | onger sexual. W therefore concl ude
that the district court did not abuse its discretion in allow ng
the defendants to cross-exam ne Janmes Mson about his wfe's
participation in these activities.

| V.

For the reasons stated above, we affirmthe district court’s
grant of summary judgnent in favor of the defendants. W further
find no abuse of discretion by the district court onthe plaintiffs

evidentiary claim

AFFI RVED
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