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Before SM TH, W ENER, and BENAVI DES, C rcuit Judges.
PER CURI AM *
| T IS ORDERED that the petition for rehearing is DEN ED.
Petitioner conplains of the panel’s failure to address the due
process argunent that petitioner raisedinitsinitial brief, i.e.,
whet her petitioner received fair notice of the conduct that 29
C.F.R § 1915.14(a) (1) (i) required.

The panel did not address that argunent because petitioner

Pursuant to 5THGOR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



failed to preserve it for appeal. “As a general rule, in
considering a petition for review from a final agency order, the
courts will not consider questions of |aw which were neither
presented to nor passed on by the agency.”! As the agency itself
coul d have vacated the citation,? we hold that petitioner failed to
preserve this issue for appeal by not presenting it first to the
agency.® W also hold that there are no exceptional circunstances
present that would justify our waiving the admnistrative

exhaustion rule.?

! Myron v. Martin, 670 F.2d 49, 51 (5th Gr. 1982); see also
Nebraska v. EPA, 331 F. 3d 995, 997-98 (D.C. Cir. 2003) (noting that
petitioners had failed to preserve constitutional challenge to
agency regul ation for appeal when they failed to raise it before
agency); Bass v. United States Dep’t of Agric., 211 F.3d 959, 964
(5th Gr. 2000) (quoting M/ron).

2 See, e.q9., Dole v. East Penn Mg. Co., Inc., 894 F.2d 640,
644-45 (3d Cr. 1990) (noting that agency had vacated citati on when
respondent raised “fair notice” issue before it).

3 See Bass, 211 F.3d at 964; see also United States v.
Nyemaster, 116 F.3d 827, 830 (9th Gr. 1997) (refusing to address
claimthat federal regulation did not provide defendant with “fair
noti ce” because defendant raised it for the first tinme on appeal);
United States v. O Hagan, 139 F.3d 641, 649-50 (8th Gr. 1998)
(refusing to address “fair notice” claimbecause defendant failed
to raise claimbefore district court or ininitial brief to court
of appeal s).

4 See Board of Pub. Instruction v. Finch, 414 F.2d 1068, 1072-
73 (5th Gr. 1969) (listing exceptional circunstances).
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