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EDI TH H JONES, Circuit Judge:”

This case arises fromthe sale of a M ssissippi catfish
busi ness to a group of investors. |In conjunction with the sale,
ConAgra al so tenporarily “l eased” certai n enpl oyees to the di vested
subsi di ary. ConAgra filed suit for breach of these agreenents.

The district court, however, found primarily agai nst ConAgra. For

Pursuant to 5TH QR R 47.5, the Court has determined that this
opi ni on should not be published and is not precedent except under the linmted
circunstances set forth in 5THQR R 47.5.4.



the reasons set forth below, we affirmin part and reverse in part
the district court’s judgenent.
| . BACKGROUND

From 1971 through 1990, ConAgra owned a catfish
processing business in Mssissippi and operated the business
t hr ough an uni ncor por at ed di vi si on known as Country Skillet Catfish
Conpany (“Country Skillet”).? From 1991 until Decenber 18, 1996,
ConAgra operated the catfish processing business as a joint venture
between its subsidiary, Country Skillet, and Fishco, Inc.
(“Fishco”). This joint venture was operated through a conpany
known as Confish, Inc. (“Confish”).? Confish's profits and | osses
were shared equally between Country Skillet and Fishco throughout
the course of the joint venture.

During that time, ConAgra paid the payroll and benefits
expenses for Confish’s sal ari ed and hourly enpl oyees, which Confish
regul arly reinbursed. Al t hough this arrangenent was informally
referred to between the parties as a “lease” of the enpl oyees, no
| ease agreenent, witten or otherw se, ever existed. Additionally,
from 1971 wuntil Decenber 18, 1996, ConAgra provided pension
benefits to its salaried enployees, but not to its hourly

enpl oyees. On Decenber 18, 1996, ConAgra sold 100%of its Country

! In 1991, Country Skillet was incorporated as a wholly-owned
subsi di ary of ConAgra.

2 Confish is now known as Consolidated Catfish Conpanies, LLC, and

Country Skillet has changed its name to Country Sel ect Catfish Conpany. However,
for clarity's sake, we refer to these conpanies collectively as Confi sh.
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Skillet stock to R chard Stevens, Tom Reed, and Mtchell Pearson
pursuant to a Stock Sal e Agreenent (“Sal e Agreenent”). The parties
al so entered into a formal enployee |easing agreenent (“Leasing
Agreenent”), which was incorporated into the terns of the Sale
Agr eenent .

The Leasi ng Agreenent had a maxi numthree-year term and
provided that all of the Confish personnel, both salaried and
hourly, would remain ConAgra enployees for its duration. In the
Leasi ng Agreenent, Confish agreed to rei nburse ConAgra for certain
enpl oyee-rel at ed expenses, includi ng enpl oyee conpensati on and t he
“costs” of fringe benefits. The Leasing Agreenent also permtted
the parties to termnate the agreenent early.® Both the Sale and
Leasi ng Agreenents were negotiated primarily between Dwm ght Gosl ee,
a senior executive at ConAgra, and Stevens.

Si nul taneously, ConAgra was also negotiating a new
Col l ective Bargaining Agreenent (“CBA’) for the Confish hourly
enpl oyees with the local United Food & Conmercial Wrkers union
(“UFCW ). During the <course of these negotiations, Tom

Baungardner, ConAgra’ s union negotiator, contacted Don Wnters,

8 The Leasi ng Agreenent provided:

It is specifically understood and agreed that Lessor shall have the
right to imediately termnate this Agreement in the event Country
Skillet defaults under the Prom ssory Note or defaults under or
breaches any terns or conditions provided herein. In the event of
any such ternmination, this Agreenent will continue to govern the
parties’ rights and obligations with respect to services perforned
prior to the date of termnation.



ConAgra’s Director of Enployee Benefits, regarding a proposal to
i ncl ude past and current pension benefits to the Confish hourly
enpl oyees in the new CBA Wnters investigated the cost of
providing these benefits and provided the information to
Baungardner. On March 19, 1997, Confish and UFCW executed a CBA
that included past and current pension benefits for the hourly
enpl oyees.

Surprisingly, Goslee never contacted Wnters about the
i npendi ng sale of Country Skillet, nor did he offer the ConAgra
enpl oyee benefits departnent the opportunity to reviewits terns.
Thus, the district court concluded that Baungardner and Wnters
remai ned unaware of CGoslee’s negotiations and the sale’'s
inplications as to ConAgra’'s future pension liabilities. The
district court also found, and the parties do not dispute, that the
subject of continuing pension liabilities for hourly enployees,
post-term nation of the Lease Agreenent, was never broached during
t he negotiations, nmuch | ess specifically negotiated between Gosl ee
and Stevens.*

On Decenber 31, 1998, approximtely one year early, the
parties mutually term nated the Lease Agreenent. At that point,

ConAgr a approached Confish concerning its responsibility under the

4 Conversely, duringthe negotiations, Gosl ee and Stevens di d negoti ate
post-termination liability for workers’ conpensation benefits and the potenti al
cost of WARN Act liabilities. Confish agreed to fund those future costs and
paid, pursuant to the Lease Agreenent, a $250,000 deposit to secure that
obl i gati on.



Lease Agreenent for reinbursenent of post-term nation pension
costs. Confish took the position that the Lease Agreenent did not
contenplate transfer of these post-term nation pension costs.
Mor eover, Confish disputed any liability to ConAgra for pension
costs incurred and paid during the term of the Lease Agreenent,
whi ch ConAgra billed, as it had in the past, in accordance with
Fi nanci al Accounting Standards Board Statenent No. 87 (“FAS 87").

Consequently, on January 11, 2000, ConAgra filed suit in
federal court against Confish for breach of the Lease Agreenent.
ConAgr a sought noney damages for previously incurred pension costs,
a declaration that Confish was obligated to rei nburse ConAgra for
post-term nati on pension costs, and attorneys’ fees and expenses.
Confish initially made two argunents in defense: (1) that it did
not owe any previous or future pension costs; and (2) “costs” only
i ncl uded “contribution” or “out-of-pocket” costs actually incurred
—not the anmount calculated in accordance with FAS 87. Confish
al so counterclained for breach of the Lease Agreenent and asserted
that, during the Lease Agreenent, it had overpaid ConAgra for
sal ari ed enpl oyee pension costs by $43,286 through the use of FAS

87. Stevens also joined as a counterclaimplaintiff in an effort



to recover $50,000 he <clained Goslee promsed upon early
term nation of Lease Agreenent.?®

The parties waived a jury trial and a two-day bench tri al
followed. At the conclusion of the trial, and after considering
the parties’ post-trial witten subm ssions, the district court
held that: (1) the Leasi ng Agreenent obligated Confish to rei nburse
ConAgra for all pension costs incurred and paid by ConAgra during
the term of the Leasing Agreenent; (2) the Leasing Agreenent did
not obligate Confish to continue to reinburse ConAgra for post-
termnation pension costs; (3) Confish was only obligated to
rei mburse ConAgra for “contribution costs” and not pension costs as
cal cul at ed under FAS 87; (4) ConAgra should receive $49, 630. 20 for
past pension costs; and (5) Stevens should receive $50,000 on his
count ercl ai m

The district court al so deni ed ConAgra’s notion to anmend
its conplaint to add a claimfor unjust enrichnment and held, in the
alternative, that the claim could not be sustained. Last, the
district court determned that each party would bear its own
attorneys’ fees and expenses. ConAgra tinely appeal ed the deci sion
to this court.

1. STANDARD OF REVI EW

5 On the eve of trial, Confish conceded that it owed ConAgra for past
pensi on costs in the amount of $94,802. This anmount was arrived at by using the
“contribution costs” formula —not FAS 87. Moreover, Confish contended that it
only owed ConAgra the net anpunt of $49,630.20 after deducting non-pension
credits to which the parties had stipulated. ConAgra, of course, disputed the
cal cul ati on nmethod, but otherw se agreed to the stipul ations.
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The district court’s legal conclusions are reviewed de
novo and its findings of fact are reviewed for clear error. Inre

Lil]jeberg Enterprises, Inc., 304 F.3d 410, 423 (5th Cr. 2002).

“Under a clear error standard, this court will reverse only if, on
the entire evidence, we are left with the definite and firm

conviction that a m stake has been made.” Oto Candies, L.L.C V.

Ni ppon Kaiji Kyokai Corp., 346 F.3d 530, 534 (5th Gr. 2003)

(citations and quotations omtted).
As a court sitting in diversity, we are Erie-bound to

apply M ssissippi substantive law. In re Knight, 208 F. 3d 514, 516

(5th Gr. 2000). The district court's interpretation of a contract,
including the initial determnation whether the contract is

anbi guous, is a conclusion of law. Royer Hones of Mss., Inc. v.

Chandel eur Hones, Inc., 857 So. 2d 748, 751 (Mss. 2003)(citing

M ssi ssippi Transp. Commin v. Ronald Adans Contractor, Inc., 753

So. 2d 1077, 1087 (M ss. 2000). “The subsequent interpretation of

t he anbi guous contract presents a finding of fact Inre

Estate of Harris, 840 So. 2d 742, 745 (M ss. 2003). Last, the

district court’s decision to deny a notion to anmend will not be

di sturbed absent an abuse of discretion. See Nilsen v. City of

Mbss Point, Mss., 621 F.2d 117, 122 (5th Gr. 1980).

I11. DI SCUSSI ON

ConAgra raises several argunents on appeal: (1) the

district court m sconstrued M ssissippi contract law, (2) Confish



is obligated to reinburse it for pension costs in accordance with
FAS 87; (3) Confish nust continue to reinburse it for post-
term nation pension costs; (4) the district court erred in refusing
to allow it to anmend its conplaint to add a claim for unjust
enrichnment; (5) it «could, if permtted, sustain an unjust
enrichnment claim and (6) it is entitled to attorneys’ fees and
expenses under the Lease Agreenent. W address each argunent in

turn.
A. Breach of Contract

The district court concluded that the Lease Agreenent did
not obligate Confish to reinburse ConAgra for post-term nation
pensi on costs. ConAgra offers two argunents on this point. First,
ConAgra argues that the district court msconstrued M ssissippi
contract |aw, applying a heightened standard of review  Second
ConAgra clainms that the Lease Agreenent and the evi dence produced
at trial establish that +the parties contenplated ongoing

rei mbursenent post-term nation.

Properly viewed, the district court’s opinion did not

m sstate M ssissippi contract law. Its conclusions of law recite
various principles for the construction of contracts. As the
district court recognized, under Mssissippi law, courts nust

enf orce unanbi guous contracts as witten. Royer Hones, 857 So. 2d

at 751. Therefore, the court nust first ook to the “four corners”

of the contract to determne the parties’ intent. | vison v.
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lvison, 762 So. 2d 329, 335 (Mss. 2000). However, if the
agreenent is anbiguous, the court should consider extrinsic or

parol evidence to ascertain the contract’s neaning. See Pursue

Enerqgy Corp. v. Perkins, 558 So. 2d 349, 352 (M ss. 1990).

The district court, in refusing to grant sunmary
judgnent, determned that the contract was anbi guous. On appeal,
the parties do not dispute this conclusion and we agree. Thus, the
district court properly |looked to parole evidence to informits
deci sion concerning this woefully vague agreenent. Based on the
parties’ intent, the district court found that the post-term nation
pensi on funding obligations were not transferred from ConAgra to
Confish, and that “these obligations cannot be shifted absent clear

contractual agreenent.”

The court based its conclusion on the adm ssible record
evidence “and the applicable rules of contract interpretation.”
The court’s | anguage about a clear contractual agreenent does not
inply a “heightened” standard of contract interpretation, as
ConAgra insists. Instead, the court found that, viewed in context
of all the applicable rules of contract interpretation, there was
no agreenent to transfer the ongoi ng fundi ng obligations to Confish

after the Lease Agreenent term nated.

Furthernore, the district court specifically found that
Stevens, acting for Confish, was unaware throughout the course of

the negotiations that retroactive pension benefits were bei ng added



to the hourly enployees’ new CBA. The issue was never the subject
of negotiation between the parties. ConAgra does not seriously
chal | enge these findings. Hence, we conclude that the district
court’s findings onthis issue were not the product of clear error.
Accordingly, we affirmthe district court’s ruling that the Lease
Agr eenment was anbi guous and that the parties, based upon the record
evidence, did not contenplate shifting post-term nation pension

costs to Confish.®
B. Cal cul ati on of “Costs”

Next, ConAgra asserts that the district court erred in
its conclusion that the “costs” of pension benefits only included
actual «contribution costs, and not the amount calculated in
accordance with FAS 87. The district court agreed wth Confish’s
argunent that “costs” neant “out-of-pocket” costs, which the court
determ ned was consistent with the termis plain neaning.’” The

district court erred.

The Lease Agreenent provides that: “Lessor shall invoice
costs of fringe benefits to Lessee no less frequently than on a
monthly basis . . . .7 The Lease Agreenent failed to define
“costs” and the parties agree that the definition cannot be

ascertained fromthe “four corners” of the docunent. Therefore, we

6 We also affirmthe district court’s award of $50, 000 to St evens based
upon an oral contract. ConAgra does not dispute this aspect of the judgnent.

7 On appeal , Confish refers to “actual contribution costs” as “out - of -
pocket costs.” These terns are interchangeabl e.
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must | ook to parol evidence to ascertain the parties’ intent. See

Pursue Energy, 558 So. 2d at 351-53. 1In reaching its concl usion,

the district court found that the Restatenent (Second) of Contracts
§ 201 specifically applied to this case.® W agree. Section 201
states, inrelevant part, that “where the parties have attached the

sane neaning to a prom se or agreenent or a termthereof, it is

interpreted in accordance with that neaning.” (enphasi s added); see

al so Kight v. Sheppard Bldg. Supply, Inc., 537 So. 2d 1355, 1358

(Mss. 1989) (“[T]he construction which the parties have pl aced
upon the contract, or what the parties to the contract do
thereunder, is relevant extrinsic evidence, and often the best
evi dence, of what the contract requires themto do.”) (citation

omtted).

In the present case, there is conpelling record evidence
that the parties intended “costs” to be calculated in accordance
wth FAS 87. First, during the course of the informal |easing
arrangenent, in effect between 1991 and Decenber 18, 1996, Confi sh
rei mbur sed ConAgra for pension costs for sal ari ed workers accordi ng
to FAS 87. This fact is undisputed by the parties. Mor eover
Confish did not produce any evidence that the formal Lease
Agreenent altered this particular arrangenent or the parties’

understanding of the term “costs.” Second, Stevens testified at

8 As the district court recognized, M ssissippi courts often look to
the Restatenent in resol ving contract di sputes. See Warw ck v. Mat heney, 603 So.
2d 330, 335 (Mss. 1995).
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trial that he was aware that ConAgra’'s actuarial estimtes of
pension costs were based on FAS 87. Third and perhaps nost
i nportantly, during the Lease Agreenent, Confish rei nbursed ConAgra

for pension costs in accordance with FAS 87.

Taken together, these facts warrant the concl usion that
the parties understood “costs” to incorporate the FAS 87 standard.
The district court commtted clear error in disregarding the
parties’ intent as to this contractual provision. Confish was
required to rei mburse ConAgra for all pension costs incurred during
the Lease Agreenent in accordance with FAS 87. Moreover, based on
our conclusion, Confish was not entitled to a credit for the
sal ari ed enpl oyee pensi on benefits, which it had rei nbursed ConAgra
during this period in accordance with FAS 87. Because we are
unabl e to glean fromthe record the preci se anount owed t o Conagr a,
we remand to the district court for a proper calculation of

damages.
C.  Unjust Enrichnent

ConAgra al so appeals the district court’s denial of its
nmotion to anend its conplaint to add a claimfor unjust enrichnent.
Sevent een nont hs before trial, ConAgra noved for |leave to anend its
conplaint to add a claim for unjust enrichnent. The notion was
denied by a magistrate judge on My 29, 2001. ConAgra never
appeal ed this order to the district court pursuant to UniformLocal

Rule 72.2(A) for the United States District Court for the Northern
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and Southern Districts of Mssissippi. Instead, at trial, ConAgra
attenpted to elicit an opinion from its expert regarding the
all eged savings Confish achieved by refusing to pay post-
termnation pension costs. ConAgra then noved to anmend its
conplaint to add a claim for unjust enrichnent based upon its

expert’ s opinion.

Rule 15(a) of the Federal Rules of Cvil Procedure
requires that |leave to anend “be freely given when justice so
requires.” ConAgra may anend its conplaint if Confish consented,
either expressly or inpliedly, to trial of the issue. See Fed. R
Cv. P. 15(a). Absent consent, the district court should have
considered in making its decision, inter alia, undue delay,
dilatory notive on the part of the novant, and undue prejudice to
the opposing party by virtue of allow ng the anendnent. See Mody

v. FMC Corp., 995 F.2d 63, 66 (5th Cr. 1993). Trial courts have

anpl e di scretion in determ ning when justice requires permssionto

anend. See Zenith Radio Corp. v. Hazeltine Research, Inc., 401

U S 321, 330, 91 S.C. 795, 802 (1971).

The district court concluded that Confish did not
consent, in any manner, to the trial of an unjust enrichnent claim
Further, the district court determ ned that, under the factors set
forth in Rule 15(a), it would not grant ConAgra’s request. ConAgra
never attenpted to appeal the magistrate judge’s initial rejection

to the district court. Al so, ConAgra did not raise the unjust
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enrichnment claimas an issue to be tried in the pretrial order
whi ch was entered one year before trial began. Accordingly, the

district court did not abuse its discretion.?®
D. Attorneys’ Fees and Expenses

Last, ConAgra argues that it is entitled to attorneys’
fees and expenses under the Leasing Agreenent. The Leasing
Agreenent provides that: “In any action to enforce any of the
provisions of this Agreenent, the party seeking to enforce this
Agreenent shall be entitled to recover costs and expenses of any
such litigation, including reasonable attorneys’ fees, in addition

to all of the rights and renedies at |aw.”

Under Mssissippi law, “[i]t is well settled that
attorney’s fees are not to be awarded unless a statute or other

authority so provides.” Mss. Dep't of Wldlife, Fisheries & Parks

v. Mss. Wldlife Enforcenent O ficers Ass’'n, 740 So. 2d 925, 937

(Mss. 1999). “I'n breach of contract cases, attorney fees
general ly are not awarded absent provision for such in the contract
or a finding of conduct so outrageous as to support an award of

punitive damages.” @Grner v. Hickman, 733 So.2d 191, 198 (M ss.

1999) .

® The district court alternatively held that ConAgra failed to state
a claimfor unjust enrichment because there was an express witten agreenent
bet ween the parties. However, having affirmed the district court’s denial of
ConAgra’s notion to anmend its conplaint, we need not reach this issue.
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Her e, the Lease Agreenent specifically afforded
“reasonabl e attorneys’ fees” and “expenses” to the party seekingto
“enforce” the contract. ConAgra sought to enforce the Lease
Agreenent, and it has prevailed on two of its substantive cl ai ns.
Consequently, it is entitled to recover reasonabl e attorneys’ fees

and expenses related to its successful enforcenent efforts.
V. CONCLUSI ON

For the foregoi ng reasons, we affirmthe judgnent of the
district court that the Lease Agreenent did not contenpl ate post-
termnation reinbursenent of pension costs. W also affirm the
district court’s decision to prohibit ConAgra from anending its
conplaint to add a claimfor unjust enrichnent, and its judgnent in
favor of Stevens for $50, 000. However, we reverse the district
court’s conclusion that “costs” referred to actual pension plan
contributions and not the FAS 87 standard. W also reverse the
district court’s denial of ConAgra’s request for reasonable

attorneys’ fees and expenses.

Therefore, we AFFIRM in part, REVERSE in part, and
REMAND, for a calculation of the all owabl e damages pursuant to FAS
87 and a determ nation of reasonable attorneys’ fees and expenses

pursuant to 8 14 of the Lease Agreenent.
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