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DAWN MCBEE, Individually and as Representative of the Estate
of Randy C. MBee, Jr., Deceased; RANDY C. MCBEE, SR
I ndi vidual |y and as Representative of the Estate of Randy
C. McBee, Jr., Deceased,
Pl aintiffs-Appellants,
ver sus
UNI TED STATES OF AMERI CA

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. SA-02-CVv-1040

Bef ore BARKSDALE, EMLIO M GARZA, and DENNIS, G rcuit Judges.
PER CURI AM *

Dawn McBee and Randy McBee, Sr., (the McBees) appeal from
the district court’s grant of summary judgnment in favor of the
Governnent on their nedical mal practice action arising under the
Federal Tort Clains Act (FTCA). 28 U S.C 88 1346(b), 2671-80.
The McBees sued the Governnent after the death of their son for

the all eged negligence of Dr. Tinothy Porea, who was an active

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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menber of the United States Navy at the time of their son’s
death. The MBees argue that the district court’s judgnent

violates the holding in Starnes v. United States, 139 F. 3d 540

(5th Gr. 1998), and that the “borrowed servant” doctrine
vi ol ates public policy.
The standard of review follow ng the district court’s order

granting summary judgnent is de novo. Melton v. Teachers Ins.

& Annuity Ass’'n of Anerica, 114 F.3d 557, 559 (5th Gr. 1997).

Summary judgnent is proper if the pleadings, depositions, answers
to interrogatories, and adm ssions on file, together with any
affidavits filed in support of the notion, show that there is
no genuine issue as to any material fact and that the noving
party is entitled to judgnent as a matter of law Feb. R Qw
P. 56(c).

Under the FTCA, “the Governnent is |iable for the
torts of its enployees to the sane extent as a private party
woul d be under |ike circunstances, according to state |aw.”
Starnes, 139 F.3d at 542; 28 U S.C. 88 2671-80. The Governnent
may al so assert the sane defenses available to private parties,
i ncludi ng the defense of the “borrowed servant.” Starnes,
139 F. 3d at 542. Texas | aw recogni zes the defense of the
“borrowed servant” where the enpl oyee of a general enployer
becones the borrowed servant of another. |d.

The district court did not err in finding the facts of the

i nstant case distinguishable from Starnes. The Menorandum of
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Understanding (MOU) in the instant case entered into between
Porea and the Bayl or Coll ege of Medicine (Baylor), reflects that
Bayl or exercised control over the nedical treatnent rendered

by Porea. The MOU reflects that Porea was directly supervised

by Bayl or staff, not independent contractors. Cf. Starnes,

139 F. 3d at 542-43. Moreover, the testinony in the record from
Rear Adm ral Nancy Lescavage, the Conmander of the Naval Medi cal
Educati on and Trai ning Command; from Dr. Kenneth McCl ain, Porea’s
supervi sing doctor and Bayl or enpl oyee; and from Porea hinself,
establish that Baylor directly controlled the patient care
rendered by Porea. The MBees have not presented any evidence to

the contrary. See Little v. Liquid Air Corp., 37 F.3d 1069, 1075

(5th Gr. 1994) (en banc).
Al t hough the ternms of the MOU do not expressly assign
liability to either party, the applicability of the FTCA does

not render the Governnment automatically |liable. Conpare Pal ner

v. Flaggman, 93 F.3d 196, 197-99 (5th Cr. 1996), with Starnes,

139 F. 3d at 542-43. Subsequent to this court’s holding in

Starnes, the Texas Suprene Court extended the “borrowed servant

defense to physicians in St. Joseph Hosp. v. WIff, 94 S. W 3d

513, 537-39, 542-43 (Tex. 2002). The MU and summary j udgnent
evidence in the instant case establish that the district court
did not err in concluding that Porea was the “borrowed servant”
of Baylor for vicarious liability purposes. Accordingly, the

judgnment of the district court is AFFI RVED



