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PER CURI AM *

Manuel Ceniceros appeals his guilty-plea conviction for
conspiring to inport marijuana into the United States in
violation of 21 U . S.C. 88 952 and 960. Ceniceros argues that the
district court abused its discretion in denying his notion for an
extension of tine to file a notice of appeal. As to the nerits
of his appeal, he argues that the district court abused its

di scretion when it overruled his request for new counsel at

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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sentenci ng w t hout appointing new counsel and w thout holding a
hearing regarding the voluntariness of his plea.

The district court incorrectly found that it could not
consi der Ceniceros’ notion for an extension of time under FED.
R App. P. 4(b)(4) because the notion was filed nore than 40 days
after the judgnent was entered. As the district court entered
its judgnment on Septenber 2, 2003, Ceniceros had 10 days,
excl udi ng weekends, or until Septenber 16, 2003, to file a tinely
notice of appeal. See FED. R App. P. 4(b)(1) and 26(a)(2). On
Cct ober 15, 2003, within 30 days of the 10-day tinme period
expiring, Ceniceros filed a tinely notion for an extension of

time to file a notice of appeal and a notice of appeal. See

United States v. dark, 51 F.3d 42, 43 n.3 (5th Cr. 1995), and

United States v. Lewis, 921 F.2d 563, 565 (5th Gr. 1991); cf.

United States v. Mintoya, 335 F.3d 73, 74-75 (2d Cr. 2003).

Gven the district court’s finding that it could not
consider the notion, it did not address whether the circunstances
surrounding the late filing of Ceniceros’ notice of appeal
constituted excusable neglect. See FED. R Aprp. P. 4(b)(4).
Ordinarily, under such circunstances, we would remand the case to
the district court so it could determ ne the excusabl e negl ect

issue. See United States v. Alvarez, 210 F.3d 309, 310 (5th Gr.

2000); United States v. dark, 193 F. 3d 845, 847 (5th Gr. 1999).

A remand would be futile, however, because the nerits of this

appeal are frivolous. See Alvarez, 210 F.3d 309, 310 (5th Gr.
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2000); see also United States v. Wathersby, 958 F.2d 65, 66 (5th

Cr. 1992).

The transcripts of Ceniceros’ rearrai gnment and sentenci ng
refute his assertion that his guilty plea was involuntary because
counsel told himthat the Governnent would not pursue a career
of f ender enhancenent at sentencing. Even assum ng counsel did
make such a statenent, Ceniceros acknow edged on nunerous
occasi ons before the court accepted his plea that he coul d not
rely on any estimate of his sentence by counsel and that he could
not withdraw his plea if his sentence was hi gher than expected.
Accordingly, the district court did not abuse its discretion in

not allowi ng Ceniceros to withdraw his guilty plea. See United

States v. Carr, 740 F.2d 339, 344 (5th Gr. 1984).

Neither did the district court abuse its discretion in
denyi ng Ceniceros’ request for substitute counsel at sentencing.
As Ceni ceros knew that he could not rely on any estimte of his
sentence by counsel, he did not show good cause for changi ng

counsel at sentencing. See United States v. Young, 482 F.2d 993,

995 (5th Gr. 1973). W do not address whet her counsel was
ineffective in representing Ceni ceros as Ceniceros does not raise
this claimon appeal.

Ceni ceros’ appeal is without arguable nerit and frivol ous.

See Howard v. King, 707 F.2d 215, 219-20 (5th Cr. 1983). It is

t heref ore di sm ssed. See 5th CGr. R 42.2.

APPEAL DI SM SSED AS FRI VOLOUS.



