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Summary Cal endar

M CHAEL CHEN,

Pl ai nti ff-Counter Defendant-
Appel | ant,

ver sus

APPLI ED MATERI ALS, | NC.,

Def endant - Count er C ai nant -
Appel | ee.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. A-02-CV-602

Bef ore JONES, BENAVI DES, and CLEMENT, G rcuit Judges.
PER CURI AM *

Applied Materials, Inc. (Applied) hired Mchael Chen as a
Sof t war e Engi neer on August 28, 2000. Very shortly thereafter,
Appl i ed di scovered problens with his performance, ultimtely
| eading to his departure on April 29, 2001. Chen participated in
Applied s Voluntary Separation Plan (VSP), pursuant to which he

signed a general release of clains. |n exchange for $33, 000

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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severance pay, Chen gave up his right to any and all cl ai ns,
known and unknown, under Title VIl of the Cvil R ghts Act of
1964. In the face of his explicit and unequivocal rel ease of
clainms, Chen nonetheless filed a conplaint wwth the Equal

Enpl oynent Qpportunity Comm ssion and eventually this | awsuit
al l eging discrimnation based on race and national origin.?

Chen appeals the district court’s denial of his notion for
summary judgnent, its grant of summary judgnent to Applied, and
its award of attorney’'s fees and costs to Applied. He also nakes
a nyriad of unsubstantiated and neritless clains with respect to
the judge of the district court.

Even if Applied’ s answer was untinely filed, the district
court did not abuse its discretion in denying Chen’s notion for
sunmary judgnent based on default.? Cf. In re Dierscheke, 975
F.2d 181, 183 (5th CGr. 1992).

Chen argues that Applied was not entitled to summary
j udgnent because (1) he signed the rel ease under duress, (2) he
did not receive consideration for the release, (3) the release is
void, and (4) his clains are not covered by the release. First,
Chen’s allegation that he felt he had to sign the release in
order to have a chance at continued enploynent is insufficient to

establish duress. The release stated in plain |anguage that he

1 Chen al so asserts that he was discrimnated agai nst based
on age, but he did not include this claimin his conplaint.

2 Applied disputes whether its answer was untinely fil ed,
but this question is irrelevant to resolution of the case.
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was releasing all clains as a condition of his severance paynent,
that he had 45 days to review the rel ease, and that he was

advi sed to consult an attorney before signing it. See WIIlians
v. Phillips Petroleum Co., 23 F.3d 930, 935 (5th Gr. 1994).
Second, Chen’s claimthat the noney he received was wages, rather
than consideration for the release, is not supported by the
record. The Earnings Statenent acconpanying the check |isted the
money as “VSP Pay,” and Chen has submitted no affidavit or other
conpetent summary judgnent evidence that it was intended as
normal wages. Third, Chen signed and returned the release within
the 45-day |imtation, so it is not void. The tinme spent by
Applied inits inter-office mail delivery is not relevant to
Chen’s date of delivery. Fourth, Chen’s claimof discrimnation
in Applied’ s refusal to rehire himis based on fal se prom ses he
contends were nmade to himto induce himto sign the rel ease.

This claimis based on a prom se all egedly nmade before the
release and is therefore prohibited by it. The district court
properly granted sunmary judgnment to Applied based on the

rel ease.

Applied was entitled to attorney’s fees and costs based on
the release. Applied s entitlenent to the fees and costs cones
fromthe contractual provision in the release requiring Chen to
pay all attorney’s fees and costs of any suit he brings against
Applied in violation of the release. Thus Chen’s argunents based

on the standards to be used in awarding attorney’s fees in civil
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rights lawsuits are inapposite. The district court did not abuse
its discretion in determ ning the proper anmount of the fees. See
Davis v. City of Abbeville, 633 F.2d 1161, 1163 (5th Gr. 1981).

Chen clains for the first tinme on appeal that the district
court should have recused hinself. Requests for recusal not
raised until appeal are waived. See Andrade v. Chojnacki, 338
F.3d 448, 454 (5th Gr. 2003). Chen’s allegations of bias have
no support, and he has not shown plain error.

AFFI RVED.



