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USDC No. M 03-CR-741-1

Bef ore GARZA, DeMOSS, and CLEMENT, G rcuit Judges.
PER CURI AM *

Enri que Estrada-Rodriguez (Estrada) challenges his
conviction and sentence for having been found unlawfully in the
United States subsequent to deportation, a violation of 8 U S. C
8§ 1326. As an initial matter, Estrada argues that the “fel ony”
and “aggravated felony” provisions of § 1326(b)(1) and (2) are

unconstitutional in light of Apprendi v. New Jersey, 530 U S. 466

(2000). Estrada concedes that this issue is foreclosed by

Al nendarez-Torres v. United States, 523 U S. 224, 235 (1998), but

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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he seeks to preserve it for further review This court nust

follow the precedent in Al nendarez-Torres “unless and until the

Suprene Court itself determnes to overrule it.” United States

v. Dabeit, 231 F.3d 979, 984 (5th G r. 2000) (internal quotation

marks and citation omtted). Estrada s conviction is AFFI RVED
Estrada argues that the district court incorrectly used his

prior Illinois conviction for aggravated battery of a child to

i ncrease his base offense |level by 16 |levels under U S S G

8§ 2L1.2. Because Estrada raises this argunent for the first tine

on appeal, the district court’s application of US. S.G § 2L1.2

is reviewed for “plain error.” See United States v.

Gacia-Cantu, 302 F.3d 308, 313 (5th Cr. 2002); see also United

States v. Calverley, 37 F.3d 160, 162-64 (5th Cr. 1994) (en

banc) (citing United States v. Q ano, 507 U S. 725, 731-37

(1993)).

Estrada argues that aggravated battery of a child, 720 ILL.
Cow. STAT. 5/12-4.3 (1995), is not a crine of violence for
purposes of U S. S.G 8§ 2L1.2. Pertinent comentary to U. S. S. G
8§ 2L1.2 provides that “crinme of violence” includes any offense
under state law “that has as an el enent the use, attenpted use,
or threatened use of physical force against the person of
another.” See U S.S.G 8§ 2L1.2, comment. (n.1(B)(iii).

I1'linois’s aggravated battery of a child statute does not
require any bodily contact; it requires instead that the

def endant intentionally or know ngly “cause[] great bodily harm
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or permanent disability or disfigurenent.” See 720 |ILL. Cow.
STAT. 5/12-4.3. The statute provides that the harm nay be
effected “by any neans.” |d. Because aggravated battery of a
child in Illinois can, but need not, involve the application of
physical force to the child s person, it is not a crinme of

viol ence for purposes of US S .G § 2L1.2. See United States v.

Cal der on- Pena, F.3d __, 2004 W. 1888407 at *4 (5th G

2004) (en banc). Accordingly, the district court’s 16-1evel

enhancenment of Estrada’s offense | evel was clear error.
Moreover, the district court’s error affected Estrada’s

substantial rights inasnuch as the error resulted in a higher

sentence than Estrada woul d have ot herw se recei ved. See United

States v. WIlianson, 183 F.3d 458, 464 (5th Gr. 1998).
Because the increase in the sentence that Estrada received

as a result of the district court’s erroneous application of

US S G 8 2L1.2 was dramatic, this court will exercise its

di scretion to correct the error. See raci a-Cantu, 302 F.3d at

313. Accordingly, Estrada s sentence is VACATED and the case is
REMANDED to the district court for resentencing wthout the
enhancenent provided for by U S. S.G § 2L1.2.

CONVI CTI ON AFFI RVED;, SENTENCE VACATED and REMANDED FOR

RESENTENCI NG
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GARZA, Circuit Judge, dissenting in part:

Since | continue to believe that Vargas-Duran, Sarn ento-

Funes and Cal deron-Pena were wongly decided, see United States

v. Vargas-Duran, 356 F.3d 598, 610-16 (5th G r. 2004) (Garza, J.

di ssenting); United States v. Calderon-Pena, 283 F.3d 254 (5th

Cir. 2004) (Garza, J. dissenting) United States v. Sarm ento-

Funes, 374 F.3d 336, 346-47 (5th Cr. 2004) (Garza, J.

di ssenting), | respectfully dissent in part.



