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DI ANE ALPHA, Mot her and Next Friend of mnor children;
COLLEEN ANDERSON, Surviving mnor child; CLAYTON LYNN

ANDERSQN, Surviving mnor child; JERRY LYNN ANDERSQN,
Estate OF; TOMW D. ANDERSON; REBECCA MULL,

Pl ai ntiffs-Appellees,
V.

MATT HOOPER, Etc.; ET AL.,

Def endant s;

MATT HOOPER, Deputy Sheriff in Hopkins County,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 5:03-CV-2

Bef ore JONES, BENAVI DES and CLEMENT, G rcuit Judges.
PER CURI AM *

Deputy Matt Hooper appeal s the district court’s denial of
his nmotion for summary judgnent based on qualified imunity inthis
42 U S.C 8§ 1983 suit. He argues that: the disputed issues

identified by the district court are not material to the qualified

Pursuant to 5TH QR R 47.5, the court has determined that this
opi ni on should not be published and is not precedent except under the linmted
circunstances set forth in 5THQR R 47.5.4.



immunity determnation; the evidence establishes w thout dispute
that Jerry Lynn Anderson posed an i nmedi ate and serious threat to
him and his actions were reasonable in |ight of the threat posed
by Anderson. Hooper further argues that the district court erred
when it denied his notion for summary judgnent with respect to the
state-law cl aim advanced by the plaintiffs because that claimis
barred, as a matter of law, by Tex. GQv. Prac. & Rem § 101. 106.

Al t hough Hooper asserts that his appeal is a challengeto
the materiality of the disputed factual issues identified by the

district court, his argunents concern the genuineness of those

factual disputes. See Anderson v. Liberty Lobby, Inc., 477 U S
242, 248 (1986). Consequently, this court |acks jurisdiction
to consider Hooper’s appeal from the denial of summary judgnent
wWth respect to whether he is entitled to qualified immunity.

See Reyes v. City of Richnond, Tex., 287 F.3d 346, 350 (5th Cr.

2002) .1

Because the determ nation whether TeEx. GQvV. PrRac. & ReEM
8§ 101. 106 bars the state-law clai madvanced by the plaintiffs is
neither “inextricably intertwi ned” nor necessary to resolve the

question of qualified imunity, this court |acks jurisdiction

! Hooper correctly argues, however, that whether he and O ficer Mifioz
identifiedthenselves as | awenforcenent officers raises no material issueinthe
imunity calculus, see Fraire v. Gty of Arlington, 957 F.2d 1268 (5th Gr.
1992), although if the jury believes they did so identify thenmselves, it would
enhance Hooper’'s argunment that Anderson intended to run hi m down.
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t o consi der Hooper’s appeal of the denial of sunmary judgnent as to

this issue. See Cantu v. Rocha, 77 F.3d 795, 805 (5th Cr. 1996).

APPEAL DI SM SSED FOR LACK OF JURI SDI CTI ON;, REMANDED TO

THE DI STRI CT COURT.



