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PER CURI AM *

Plaintiff-Appellant Thomas F. Snoddy, a fornmer police
of ficer for Defendant-Appellee the City of Nacogdoches, brought a
Title VII lawsuit against the Gty alleging that he was denied a
pronotion, denoted, harassed, and constructively discharged both
on account of his race and in retaliation for his past conplaints

of discrimnation. Snoddy appeals fromthe district court’s

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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grant of the City’'s notion for summary judgnent on each of these
clains. For the follow ng reasons, we AFFI RM
| . BACKGROUND

Snoddy, an African-Anerican, was enployed by the Cty as a
police officer from 1993 until he resigned in April 1999. In
early 1994, according to Snoddy, he began reporting to his
superiors various incidents of racial discrimnation within the
police departnent. Snoddy alleges that his conplaints did
nothing to end the discrimnation and i nstead caused a backl ash
as his supervisors within the departnent subjected himto
“trunped-up” disciplinary actions and unfair performance
eval uations, denied hima pronotion, and renoved himfromthe
departnent’s Field Oficer Training (“FTO') program Snoddy
further clainms that he felt conpelled to resign as a result of
this series of discrimnatory incidents.

In January 2000, Snoddy brought suit against the Gty
al l eging enpl oynent discrimnation and retaliation, in violation
of Title VII of the CGvil R ghts Act of 1964, as anended, 42
US C 8§ 2000e et seq., based on his non-pronotion, denotion,
harassment, and constructive discharge clains.! |n My 2003,
Snoddy noticed a deposition under Rule 30(b)(6), requiring the

City to provide a witness with information about the police

. According to the district court, Snoddy al so brought
clainms under 42 U S.C. 8 1983, alleging that the Gty had
retaliated against himin violation of his First Amendnent
rights. But because Snoddy does not reassert these clainms on
appeal, we will not address them
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departnent’s pronotion practices during Snoddy’s tenure as a
police officer. The Cty filed a notion to quash this deposition
and subsequently filed a notion for summary judgnent. The
district court granted both notions and entered a final order
di sm ssing Snoddy’s clains with prejudice. Snoddy now appeal s
the district court’s resolution of both notions.

1. DI SCUSSI ON

A. Quashi ng the Deposition

Snoddy first asserts that the district court erred in
granting the City's notion to quash his Rule 30(b)(6) deposition.
The district court found that the deposition was “unreasonably
cunul ative and duplicative” since it believed that Snoddy had
al ready obtained the information he was seeki ng by deposi ng both
El i zabeth Sanchez and Police Chief WIlliam Lujan.? |n addition,
the district court found that Snoddy had nore than anple tine, in
the years that the case was pending, to develop the facts of his
case. It therefore quashed the deposition under Federal Rule of
Civil Procedure 26(b)(2).

“We review a district court’s decision denying discovery,

i ncl udi ng quashi ng deposition subpoenas, for abuse of

di scretion.” Theriot v. Parish of Jefferson, 185 F.3d 477, 491

2 The district court also observed that these w tnesses
were provided by the City under Rule 30(b)(6). |In fact, both
before the district court and this court the Cty clains that,
had it been required to cooperate with this third deposition, it
woul d have consi dered Chief Lujan the appropriate witness to
testify regarding the police departnent’s pronotion policies.
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(5th Gr. 1999). Snoddy argues that the deposition should not
have been quashed because he did not obtain the information he
was seeking—the identity of the official responsible for the
pronoti on deci sion and the educational and experienti al
qualifications of the white candi date who was sel ected—in either
of the previous depositions. Snoddy also clains that the
district court should have granted his request for a continuance,
under Rule 56(f), which would have allowed himto conduct the
deposition before the court ruled on the Gty’'s pending sunmary-
judgnent notion. W disagree. The Federal Rules expressly state
that a district court may limt a party’ s discovery if that party
“has had anple opportunity . . . to obtain the information
sought.” Fep. R Qv. P. 26(b)(2)(ii). Furthernore, a party who
“has not diligently pursued discovery” is not entitled to a

conti nuance under Rule 56(f). See, e.q., Beattie v. Mudison

County Sch. Dist., 254 F.3d 595, 606 (5th G r. 2001). Thus, the

district court did not abuse its discretion in quashing the
deposition and ruling on the CGty’'s notion for sunmary judgnment

W thout granting a continuance. Cf. WAlls v. Ceneral Mdtors,

Inc., 906 F.2d 143, 147 (5th Cir. 1990) (“[The plaintiff] had
anple tine and sufficient opportunities to conduct the discovery
procedures which he conplains were denied him He cannot now | ay
his failure to conduct discovery at the feet of the district
court.”).

B. Sunmmary Judgnent
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Snoddy al so attacks the district court’s grant of summary
judgnent to the City on his discrimnation and retaliation
clains. W review a district court’s grant of sunmmary judgnment
de novo, applying the sane standard as the district court.

Fierros v. Tex. Dep’'t of Health, 274 F.3d 187, 190 (5th Cr

2001). Sunmary judgnent is proper when the record, viewed in the
Iight nost favorable to the non-noving party, denonstrates no
genui ne issue of material fact and where the noving party is
entitled to judgnent as a matter of law See FED. R Cv. P.

56(c); see also Blowv. Gty of San Antonio, 236 F.3d 293, 296

(5th Gr. 2001). Moreover, “[t]he noving party is entitled to a
judgnent as a matter of law [if] the nonnoving party has failed
to make a sufficient showing on an essential elenent of her case
wth respect to which she has the burden of proof.” Celotex

Corp. v. Catrett, 477 U S. 317, 323 (1986) (internal quotation

marks omtted).
1. Non-Pronotion

Before the district court, Snoddy alleged that the Cty did
not pronote himto a detective position in the fall of
1997——choosing instead to pronote G eg Johnson, a white
mal e—bot h on account of Snoddy’s race and in retaliation for his
previ ous conplaints of racial prejudice within the police
departnent. To prove intentional discrimnation under the now

famliar MDonnell Douglas burden-shifting framework, Snoddy was

first required to establish a prim facie case by a preponderance



No. 03-41238
- 6-

of the evidence. See McDonnell Douglas Corp. v. Geen, 411 U S

792, 802 (1973). It is undisputed that Snoddy net this burden:
(1) he is African-Anerican, (2) he was qualified for the
position, (3) he was not selected, and (4) the position was
filled by a white applicant. Cf. Blow, 236 F.3d at 296
(discussing the elenents of a prima facie case). Snoddy’'s prinm
facie case created a presunption of discrimnation, shifting to
the Gty the burden of producing a |legitimte, nondiscrimnatory
reason for not pronoting Snoddy. [d. at 296-97. The district
court found that the Gty fulfilled its burden by showing that it
sel ected Greg Johnson because he outscored Snoddy on all three of
the relevant criteria—the performance review, the interview, and
t he nunber of years of service in the departnent.

Thus, to overcone the GCty’'s notion for summary judgnent,
Snoddy bore the burden of providing sufficient evidence from

whi ch a reasonable jury could conclude that the City s reason was

pretextual. Price v. Fed. Express Corp., 283 F.3d 715, 720, 723

(5th Gr. 2002). Snoddy could have satisfied this burden by
denonstrating that he was “clearly better qualified” for the
detective position than the enpl oyee selected by the Cty. See
id. at 722. Neverthel ess, we have cautioned that, “unless
disparities in curricula vitae are so apparent as virtually to
junp off the page and slap us in the face,” we wll not second-

guess an enpl oyer’s pronotion decisions. Odomyv. Frank, 3 F.3d

839, 847 (5th Cr. 1993). Snoddy believes that his two coll ege
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degrees in crimnal justice, conpared to Johnson’s high school
educati on, denonstrate his superior qualifications. There is no
evidence that a college degree was required for the detective
position, however. Thus, in light of Johnson’s higher scores in
each of the selection criteria, Snoddy has not denonstrated that
he was clearly nore qualified for the detective position. See

Manning v. Chevron Chem Co., 332 F.3d 874, 882 (5th Gr. 2003).

Snoddy al so attenpts to prove pretext by pointing out that nost
of the City' s selection criterial were inherently subjective.
But this fact al one does not create an inference that the Gty’'s
proffered reasons for choosing Johnson were pretextual. See id.
Accordingly, we affirmthe district court’s grant of summary
j udgnment on Snoddy’s discrimnatory non-pronotion claim

Snoddy al so alleged that the Gty chose not to pronote him
inretaliation for voicing his conplaints of racial
discrimnation within the departnent. To establish a prima facie
case of retaliation under Title VII, Snoddy was required to
denonstrate: “(1) that [he] engaged in activity protected by
Title VII, (2) that an adverse enpl oynent action occurred, and
(3) that a causal |ink existed between the protected activity and
t he adverse enploynent action.” Fierros, 274 F.3d at 191
(internal quotation marks omtted). The district court held that
Snoddy did not satisfy the third prong of this test because he
proffered no evidence——ot her than his own subjective

beliefs—that retaliation played a role in the Gty’'s pronotion
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decision. Critically, the court noted that Snoddy did not allege
or prove that the officials responsible for choosing anong the
candi dates for the detective position were aware of his previous
conplaints of race discrimnation. Notw thstandi ng Snoddy’s

ot her argunents to the contrary, we affirmthe district court’s

grant of summary judgnent on this basis. Cf. Mnning, 332 F.3d

at 883-84 (affirmng the grant of summary judgnent to an enpl oyer
on a retaliation claimbecause the enployee did not prove that
the individuals who denied his transfer request knew he had
engaged in a protected activity).
2. Denotion

In his conplaint, Snoddy also alleged that the City renoved
his duties as an FTOin the spring of 1998 both because of his
race and in retaliation for his past conplaints of race
discrimnation. The district court held that Snoddy had not
satisfied a prima facie case of discrimnation or of retaliation
under Title VIl because w thdrawi ng Snoddy fromthe FTO program
was neither a denotion nor any other type of adverse enpl oynent
action. Specifically, the district court noted that while Snoddy
was no longer required to performadditional training duties as a
result of the departnent’s decision, his primary job title, pay,
hours, and benefits remai ned the sane.

Snoddy does not attack the | egal basis of these concl usions
on appeal. Instead, he contends that the district court erred by

not noticing the Gty’'s concession, in its notion for summary
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j udgnent, that renoving Snoddy fromthe FTO program was the
equi val ent of denpting him Qur review of the Cty's notion,
however, did not reveal any such concession.® W therefore
uphol d the district court’s grant of summary judgnent on Snoddy’s
denoti on cl ai ns.
3. Har assnment

Snoddy presents two argunents against the district court’s
grant of the City’'s notion for summary judgnent on his claim of
raci al harassnent. First, Snoddy points out “that a district

court may not grant summary judgnment sua sponte on grounds not

requested by the noving party.” John Deere Co. v. Am Nat’|

Bank, Stafford, 809 F.2d 1190, 1192 (5th G r. 1987). Wile this

is a correct statenent of law, the Gty explicitly chall enged the
validity of Snoddy’ s harassnment claimin its notion for summary

judgrment .4 Thus, John Deere does not apply to the case at bar.

Second, Snoddy asserts that the district court erred in

3 Snoddy relies on the following sentence in the Gty’'s
motion: “The City asserts that the renoval of [Snoddy] fromhis
FTO duties was not a pronotion/denotion decision, but is
confined, for sunmary judgnent purposes, to [Snoddy’s] pleadings
in which he asserts that this was a denotion.” |In our view, the
latter half of this statenent nerely explains that the Cty chose
to address Snoddy’s renoval fromthe FTO program as a denotion
cl ai m—not as a second non-pronotion claim This interpretation
conports with the first half of the sentence, which nore clearly
states that the Cty does not agree that Snoddy was denot ed.

4 In fact, the Gty's notion discusses the | egal
standards for proving harassnent, defends the departnent’s
treatnent of Snoddy, and then concludes: “Since any alleged
harassnment conjured up fromthe evidence . . . cannot neet the
stringent requirenents of a hostile working environnent claim
this claimshould fail as a matter of |aw and summary judgnent is
appropriate” (enphasis added).
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hol di ng that there was insufficient evidence for a reasonable
jury to conclude that he was racially harassed by his supervisors
in the police departnment. To prevail on his claimof racial
harassnent, Snoddy was required to prove that: “(1) [he] bel ongs
to a protected group; (2) [he] was subjected to unwel cone
harassnent; (3) the harassnent conpl ai ned of was based on race;
[and] (4) the harassnent conplained of affected a ternf,]

condition or privilege of enploynent.” Celestine v. Petrol eos de

Venezuel la SA, 266 F.3d 343, 353 (5th Cr. 2001). A court wll

not find that the harassnment “affected a tern{,] condition or

privilege of enploynent” unless it was sufficiently severe or
pervasive so as to alter the conditions of enploynent and create

an abusive working environnent.’” [d. (quoting Watts v. Kroger

Co., 170 F.3d 505, 509 (5th Gr.1999)). According to the
district court, Snoddy did not neet either the third or the
fourth prong of the Celestine test.

In challenging this conclusion, Snoddy asserts that the
district court overl ooked the record evidence that supported his
claim For exanple, he points to his sworn statenent that:
“Negative comments were included in ny performance eval uati ons as
a result of ny race and ny reporting racial prejudice wthin the
Police Departnment.” The district court was not required to
credit this conclusory allegation of discrimnation, however.

See Auguster v. Vermllion Parish Sch. Bd., 249 F.3d 400, 403 &

n.3 (5th Gr. 2001).
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Snoddy al so highlights the fact that the Gty was unable to
identify a single white enpl oyee who received a repri mand, as
Snoddy did, for arriving two mnutes late to roll call. This
argunent rests on a fundanental m sunderstandi ng of the burden of
proof. \While Snoddy could have created an inference that the
reprimand was racially notivated by showing that simlarly
situated white enpl oyees were treated differently, see, e.q.,

Mayberry v. Vought Aircraft Co., 55 F.3d 1086, 1090 (5th Cr.

1995), the Gty was not required to denonstrate that a white
enpl oyee conmtted an identical violation, and received an
identical reprimand, in its notion for summary judgnent.
Furthernore, Snoddy’ s contention that the district court
i gnored evidence, which tended to denonstrate that he was
unjustly disciplined by the City for conducting off-duty work in
a crimnal trial without departnent approval, is simlarly
unavailing. Inits nmotion for summary judgnent, the Gty
proffered evidence that Snoddy had requested, and had been
deni ed, perm ssion to conduct this type of off-duty work. 1In
addition, the Cty proffered evidence of its investigation into
this incident, which denonstrated that the departnent based its
disciplinary action on testinony fromw tnesses who attended the
trial and overheard Snoddy braggi ng about his work on the trial
and the anount of noney he was being paid. In response, Snoddy
sinply argues that, had the Cty conducted a nore thorough

i nvestigation, it would have discovered that he attended the
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trial as an observer, not as an enpl oyee of the defense team
Yet, Snoddy has proffered neither circunstantial nor direct
evidence that the Gty's disciplinary decision was influenced by
his race. Thus, the district court correctly held that Snoddy’s
di sci plinary sanction was not an act of racial harassnent. Cf.
id. at 1090-92 (holding that an enpl oyee could not denonstrate
race discrimnation nerely by showi ng that his enployer’s reason

for suspendi ng himwas “wong,” because the enployer’s decision
was made in good faith and the enployee did not al so show that
simlarly situated white enpl oyees were treated differently).
Snoddy’ s final conplaint about the district court’s
resolution of his harassnment claimcenters on the GCty’'s decision
to renove his training duties. Snoddy argues that the Cty’s
reliance on multiple, inconsistent reasons for withdraw ng his
participation in the FTO programis itself probative of pretext.
Yet, even if we assune that the evidence in the record supports
an inference that the officials who renoved Snoddy’ s duties were
nmotivated by his race, Snoddy has not denonstrated that this one
action was so “sufficiently severe or pervasive’” that he was
subj ect to an “abusive working environnent.” Thus, the district
court correctly concluded that the Gty was entitled to judgnent
as a matter of |law on Snoddy’s racial harassnent claim
4. Constructive Discharge

Finally, Snoddy contends that he presented sufficient

evidence to survive the Gty's notion for summary judgnent on his
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constructive-discharge claim W agree with the district court,
however, that because no reasonable jury could find that Snoddy
was subjected to a hostile work environnent based on the evidence
in the summary-judgnent record, a reasonable jury also could not

find that he was constructively discharged. See Brown v. Kinney

Shoe Corp., 237 F.3d 556, 566 (5th Gr. 2001) (“Constructive
di scharge requires a greater degree of harassnent than that
required by a hostile environnent claim?”).

[11. CONCLUSI ON

Accordingly, we AFFIRMthe judgnent of the district court.



