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Bef ore BARKSDALE, EMLIO M GARZA, and DENNIS, G rcuit Judges.
PER CURI AM *

Jose Am | pas Wences appeals his conviction and sentence for
attenpted illegal entry. Consistent with a suggestion in the
presentence investigation report, the district court departed
upward for the sentence; Am |l pas’ crimnal history score was raised
by one point, from3 (category Il) to 4 (category IIl). The court
did so, in part, because of two m sdeneanor convictions not
included in Am | pas’ crimnal history score because he was under 18

and they occurred nore than five years prior to the attenpted

Pursuant to 5THGOR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



reentry. See U S. S .G 8§ 4A1.2(d)(2)(B). Wth a crimnal history

category Il, the guideline range woul d have been 15-21 nonths; with
a category Ill, it was 18-24 nonths. See U. S.S.G Mnual Ch. 5 Pt.
A (Sentencing Table). Am | pas was sentenced, inter alia, to 24

nmont hs’ i npri sonnent.

Am | pas raises three bases for challenging the upward
departure. At sentencing, however, he sinply objected to any
upward departure. Because he did not object on the basis of any of
t he bases he rai ses now, we revi ew each basis only for plain error.
When we review upward departures for plain error, we affirmthe
sentence if, inter alia, “on remand the district court could
reinstate the sane sentence by relying on a reasonabl e application
of the Sentencing Guidelines”. United States v. Weeler, 322 F. 3d
823, 828 (5th Cr. 2003) (quoting United States v. Ravitch, 128
F.3d 865, 871 (5th Gr. 1997)). He also raises two issues
unrel ated to the upward departure; both are forecl osed.

Citing United States v. CGentry, 31 F.3d 1039, 1041 (10th G r.
1994), cert. denied, 516 U S. 1001 (1995), Amlpas contends a
sentencing court may not consider stale convictions unless it
specifically nmakes findings that such convictions are either
simlar or serious and dissimlar. The district court net any
requi renents of specificity under Guidelines 8 4A1.3 when it said

it “believe[d] that ... Amlpas’'[] crimnal history under



represents the seriousness of his past crimnal conduct ... and the
I'ikelihood that he will commt future crines”.

Am | pas also contends that the two stale convictions were
neither simlar nor serious. Amlpas is correct that stale prior
convictions for dissimlar, non-serious conduct woul d, taken al one,
constitute an invalid basis for departure. See U S . S.G § 4Al. 2,
coment. (n.8). The Sentencing Quidelines do not define “serious”
crinmes; “serious” is not a legal category generally used to
di stingui sh between different types of crines, and our court has
never addressed what constitutes “serious dissimlar” conduct. In
t he absence of any precedent or other guidance, the district court
did not commt plain (“clear” or “obvious”) error. Furthernore,
the district court discussed the stale prior convictions only as
part of a broader, perm ssible basis for departure —that Am | pas’
presunptive guideline range failed to capture his |ikelihood of
recidivism See United States v. Ashburn, 38 F.3d 803, 807 (5th
Cr. 1994) (en banc), cert. denied, 514 U S 1113 (1995).

Am | pas also contends that, even if the departure was
justified, its extent was unreasonable. The district court
departed upward by one crimnal history point and inposed a
sentence t hree nonths | onger than the maxi nrumAm | pas faced w t hout
the departure. There was no plain error.

Am | pas contends for the first tinme on appeal that a prior

state felony conviction for sinple possession is not a drug



trafficking crinme and not an aggravated felony under 8 U S. C 8§
1101(a)(43)(B) or U S.S.G 8 2L1.2(b)(1)(C. He concedes that his
argunent is foreclosed by our precedent, citing United States v.
Ri vera, 265 F.3d 310, 312-13 (5th Gr. 2001), cert. denied, 534
U S 1146 (2002), and United States v. Hi nojosa-Lopez, 130 F.3d
691, 693-94 (5th Gr. 1997).

Am | pas concedes that whether the “felony” and *“aggravated
fel ony” provi si ons of 8 U S C 8§ 1326(b) (1) & 2) are
unconstitutional in light of Apprendi v. New Jersey, 530 U S. 466
(2000), is foreclosed by Al nendarez-Torres v. United States, 523
U S 224 (1998); heraises it solely to preserve possible review by
the Suprene Court.

AFFI RVED



