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DAVIS, Circuit Judge.”
Plaintiff, Sullivan, a former gane warden with the Texas Parks

and Wldlife Departnent (TPWD) filed this suit against two of his

"Pursuant to 5" QR R 47.5, the Court has deternmned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5" QR R 47.5. 4.



supervisors, Gary Collins and Jerry MRae, and the Chief Deputy
Sheriff of Hunt County, Texas, Phillip Killgore, under § 1983. He
al so asserted pendent state |aw clains. The suit seeks danages
arising out of an incident in which Deputy Killgore directed his
officers to take Sullivan into custody for a nental evaluation
based on Killgore's belief that Sullivan was suicidal and a danger
to hinmself. The defendants noved for sunmmary judgnent based on
qualified imunity which the district court denied based on its
concl usion that questions of fact were presented. After a careful
review of the record, we find no issues of fact presented and
reverse the district court’s order denying qualified i munity.
| .

At the tinme of the incident in question, Sullivan had been
enpl oyed as a gane warden for the TPWD for approximately four
years. Sullivan’s i medi ate TPWD supervi sor was def endant Col |i ns,
who in turn was under the supervision of defendant McRae. On June
20, 2000, plaintiff found his fiancé, Rhonda Farber, dead in the
bat hroom of his house where the two of themlived. Plaintiff had
spent the night of June 19 next door, at his nother’s hone. M.
Far ber had apparently commtted suicide with plaintiff’s service

revol ver.

1. The dainms Against Killqgore

A
The di spatcher for the Hunt County Sheriff’'s Ofice notified
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the deputies on duty, including Chief Deputy Killgore, that
Sullivan’s famly was concerned that he would harm hinself. Wen
Killgore arrived at Sullivan’s hone, several deputies were there
al ready. He took charge of the deputies on the scene and, as
expl ai ned bel ow, eventually ordered that Sullivan be taken into
custody for a nental exam nation.

Based upon our review of the record we are satisfied that the
foll ow ng undi sputed facts denonstrate that before Kill gore ordered
Sul l'i van det ai ned, a reasonable officer in Chief Deputy Killgore’'s
positi on woul d have had probabl e cause to believe that Sullivan was
a suicide risk and therefore a danger to hinself:

1. The day before Sullivan’s seizure, Sullivan discovered

that his fiancé, Rhonda Farber, had shot herself wth
Sul l'ivan’ s service revol ver in the bathroomof Sullivan’s
hone.

2. Chief Deputy Killgore and other Hunt County Sheriff’'s
O fice personnel investigated this suicide. Kill gore
knew Sullivan and knew of his relationship with M.
Farber and his distress over her tragic death.

3. The next day plaintiff and his father went to the
plaintiff’s house to clean the bat hroomwhere Ms. Far ber
had comm tted suicide. Sullivan's sister becane concerned
about her brother’s enotional state and dialed 911. The
evidence is in dispute about what Sullivan's sister said
to the 911 operator. However, it is undisputed that the
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911 operator contacted the Hunt County Sheriff’s Ofice
and advised that plaintiff’s famly reported that
Sullivan had returned to the scene of the suicide and
that they feared that he would harm hinself. The 911
operator relayed this information to the Hunt County
Sheriff's Ofice dispatcher and Killgore received
essentially this sanme information from the dispatcher.
Several officers at the scene reported to Killgore that
Sullivan’s sister and nother were telling the officers
that they were concerned for Sullivan's safety. Although
Sullivan’s sister and not her deny voi ci ng such concerns,
it is wundisputed that the officers reported these
concerns to Killgore.

| t IS undi sputed that of ficers attenpted for
approximately two hours to tel ephone Sullivan, who was
acconpani ed by his father at the tine and coul d not reach
hi m because the tel ephone was of f the hook or busy.
Deputy M ke Parker (a hostage negotiator on the scene)
| earned that Sullivan had seen a psychiatrist the day
before, and he tel ephoned that physician to determne if
Sul livan was taking nedication that m ght be affecting
his judgnment. The psychiatrist could not talk to Oficer
Par ker when he called but the psychiatrist returned the
call a short tinme later. The physician advised Oficer
Par ker that he had been treating Scott for depression and
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| ack of sleep and expressed concern that Scott Sullivan
could be suicidal. Oficer Parker reported this
information to the command headquarters where Killgore
was | ocat ed.

The above uncontested facts are sufficient to create a
reasonable belief that plaintiff was in a precarious enotional
condition and was a suicide risk. These facts are therefore
sufficient to justify Killgore’ s action in directing his officers
to seize Sullivan and transport himto neet with a counsel or and
undergo a nental exam nation and screening. These facts are
sufficient to establish probable cause to seize Sullivan under the
4th anmendnent . Because the wundisputed facts denonstrate that
Killgore did not violate Sullivan’s constitutional rights in taking
himinto custody, Killgore is entitled to qualified imunity for

this conduct. Resendiz v. Wite, 203 F.3d 902 (5'" Cr. 2000);

Anthony v. Gty of New York, 339 F.3d 129, 137 (2d Cr. 2003).

B.

Killgore also conplains of the district court’s denial of
qualified imunity to himon Sullivan's excessive force claimin
seizing him The analysis of this claimis also controlled by
Fourth Anmendnent principles. The Suprene Court stated in G ahamyv.
Connor, 490 U.S. 386, 395 (1985): “Today we nmake explicit what was
inplicit in Garner’s analysis and hold that all clains that |aw

enforcenent officers have used excessive force-deadly or not— in
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the course of an arrest, investigatory stop, or other seizure of a
free citizen should be anal yzed under the Fourth Amendnent and its
‘reasonabl eness’ standard, rather than under a substantive due
process approach.”

Sullivan’s claim is predicated on his evidence that the
handcuffs were too tight and that he experienced pain and had scars
and brui si ng.

The sunmmary judgnent evidence i s uncontested that Killgore did
not handcuff Sullivan or have any role in handcuffing Sullivan.
The evi dence shows that Deputies Lance Si npson and Tommy G andfield
handcuffed Sullivan in accordance with their usual practice and
w thout any direction from Kill gore. Because the uncontested
evidence reveals that Killgore did not apply the force used in
handcuffing Sullivan, Sullivan did not establish a violation of a
constitutional right and the district court erred in denying
qualified imunity to Killgore on this claim

C.

Kill gore al so conplains of the district court’s denial of his
motion for summary judgnent based on qualified immunity as to
Sullivan’s due process claim arising out of Sullivan’s two day
detention in G en Caks Hospital for nental exam nation

It is undisputed that after Sullivan was taken into custody,
he was transported to the sheriff’s office where he was exam ned by
counselor Ciff Faraby. After his exam nation, counsel or Faraby
executed an affidavit stating that in his opinion Sullivan should
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be commtted to a nental health facility for enmergency observation
and treatnent because he posed a substantial risk of serious harm
to hinself or others. This affidavit supported an application for
a warrant of detention which Faraby al so conpleted. Thereafter,
this application for warrant of detention was presented to Justice
of the Peace doria Peters. Magi strate Peters determ ned that
plaintiff should be conmtted to a nental institution inmediately
because of the risk of harmSullivan posed to hinself or others and
signed an order of detention and conmtnent. Sullivan was then
transported to den Qaks Hospital. At den QOaks, Sullivan was
agai n exam ned by a physician who determ ned that Sullivan should
be commtted to the hospital because of the risk of harm he posed
to hinself or others and he was accordingly commtted. At the tine
of his coomtnent, Sullivan signed a formstating that he had been
given an opportunity to obtain the services of counsel. Sullivan
was det ai ned at G en Caks hospital for tw days and was rel eased on
June 23, 2000.

In his procedural due process claim Sullivan conplains
generally that Killgore did not strictly follow procedures
established by the Texas Health and Safety Code, particularly
Chapter 573 of that Code. Specifically, Sullivan conpl ains that
Killgore took himto the sheriff’'s office rather than to a hospital
after taking himinto custody as provided in the Health and Safety
Code and also that Killgore did not personally conplete the

application for detention.



We conclude that the district court erred in concluding that
these violations of the adm nistrative details of the state health
and safety code preclude Killgore' s qualified inmunity defense. So
long as Killgore did not violate rights reserved to Sullivan under
the United States Constitution, Killgore is entitled to qualified
immunity on his federal clains. The inportant procedural steps
Texas requires for detention were conplied with and the procedural
steps taken conplied with rights guaranteed to Sullivan by the U. S.

Constitution. See Matthews v. Eldridge, 424 U S. 319 (1976).

Because Sullivan has failed to denonstrate a denial of a
constitutional right, heis entitled to qualified immunity on this
claim

D.

Kill gore argues next that the district court erred in denying
him qualified inmmunity on Sullivan’s claim that he was denied
assi stance of counsel. Sullivan’s claimis based primarily on
Texas Health and Safety Code 8§ 573.025(b)(1). Thi s subsection
requires that a detainee be informed of a right to counsel within
24 hours after they are admtted to an inpatient facility. Based
on the undi sputed evidence, however, plaintiff was advised of his
right to counsel within 24 hours after his detention, a fact that
the district court also recognized. Even if this obligation to
provide counsel under the state statute rises to a US
Constituti onal requi renent, the statutory requirenent was
sati sfi ed. Because Sullivan was not charged wth a crimnal
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of fense by the state, no Si xth Anendnent right to counsel attached.

See MNeil v. Wsconsin, 501 U. S 171, 175 (1991); U.S. v. Cooper,

949 F.2d 737, 741 n. 1 (5'" Cr. 1991). Because neither the
district court nor Sullivan point to any clearly established
constitutional right to counsel, and we know of no such right, the
district court erred in denying Killgore qualified immnity onthis

claim

E

Finally, Killgore argues that the district court erred in
denying him qualified inmmunity on Sullivan’s conspiracy claim
Sullivan argued that Killgore conspired with Sullivan's two
supervisors, Collins and McRae, to have Sullivan conmtted so as to
discredit him It is unclear whether this conspiracy claimis
asserted under 8 1985(3) or under state law. Any claim under 8§
1985(3) fails as a matter of |aw because to prevail under that
statute, Sullivan nust prove a discrimnatory ani nus based on race
or sone other inherited or immutable class characteristic such as
gender, religion or national origin or based upon politica

associ ation or beliefs. Gl loway v. State of Louisiana, 817 F.2d

1154, 1159 (5" Cr. 1987). Sullivan has produced no sunmary
j udgnent evidence that would serve as a basis for a conspiracy
claim

Sullivan’s state | aw cause of action for conspiracy also fails
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because an essential elenent of a state |law conspiracy claimis
that one of the co-conspirators commt an unlawful act. Therefore,
even if there is evidence of agreenent between Killgore and Collins
or McRae to have Sullivan commtted for a nental exam nation,
acconplishnment of this objective was entirely justified, as
expl ai ned above, so that no proof of a wongful act was presented.
Consequently, Killgore was entitled to official inmunity on this
cl ai m al so.

[, Cl ai ns Agai nst McRae & Collins

Sullivan’s supervisors, MRae and Collins, argue that the
district court erred in denying qualified inmmunity to them from
Sullivan’s 8§ 1983 and state law clains based on their alleged
conspiracy to violate plaintiff’s rights.

The district court concluded from a nunber of unassoci ated
facts that the fact finder could infer that Collins and MRae
conspired to have Sullivan commtted. These facts include: (1)
plaintiff caught Collin’s wife rummagi ng through the desk of a co-
enpl oyee who was fired for stealing shortly thereafter; (2) prior
to seeing Collins’s wife, plaintiff had a spotl ess work record; (3)
after seeing Collins’s wife, conplaints began to be filed about
plaintiff; (4) Collins told plaintiff that he could “f@%hini if
he wanted to and that if he liked him plaintiff had nothing to
worry about; (5) Collins and McRae were at the scene of the suicide
and did not think plaintiff needed help; (6) Collins did not tel
Killgore that the day before being commtted a psychiatrist told
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Collins plaintiff was not suicidal; (7) Collins and McRae attenpted
to force plaintiff to confess to the killing of his fiancé;, and (8)
Collins and McRae went to plaintiff’s famly and requested that
they sign papers to keep plaintiff at G en OCaks Hospital, a request
t hat was refused.

Al t hough these facts certainly indicate that the rel ationship
between Sullivan and his superiors was less than friendly, for
reasons stated above, we are satisfied that the evidence avail abl e
at the scene on June 21, 2000, justified the decision to take
Sullivan into custody and commt himfor a nental screening. It is
inportant to note that Killgore was the decision maker rather than
Coll'ins or McRae, and no evi dence was presented that either Collins
or McRae had any significant input into that decision. The fact
that Collins did not tell Killgore that on June 20 a psychiatri st
had told Collins that plaintiff was not suicidal, evenif true, was
not particularly relevant because that sane psychiatrist, after
bei ng advised of Sullivan’s conduct on June 21 reached a contrary
conclusion. Consequently the sunmary judgnent evidence does not
support an inference that Collins and McRae conspired to violate
Sullivan’s state or federally protected rights. The district court
therefore erred in denying immunity to these two officers.

CONCLUSI ON

For reasons stated above, we conclude that the district court
erred in denying the notions for summary judgnent filed by

Killgore, McRae and Col lins based on qualified imunity for the §
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1983 clains presented by Sullivan. We also conclude that the
district court erred in denying these sane defendant’s notions for
summary judgnent on Sullivan’s state | aw cl ai ns based on “offi ci al
i munity”.

Consequently, we REVERSE the district court’s order denying
the defendants’ notion for sunmmary judgnent and RENDER j udgnent in

favor of the defendants, Kilgore, Collins, and MRae.
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