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PER CURI AM *

Franci sco Javi er Aciain-Porras appeals fromhis guilty-plea
conviction for being illegally present in the United States
follow ng a previous deportation. For the first tine on appeal,
Aci ai n-Porras argues that 8 U S.C. 8§ 1326(b) is unconstitutional
on its face and as applied in his case because it does not
require the fact of a prior felony or aggravated fel ony
conviction to be charged in the indictnent and proved beyond a

r easonabl e doubt. He thus contends that his sentence is invalid

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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and argues that it should not exceed the two-year maxi numterm of
i nprisonnment prescribed in 8 U S.C. § 1326(a).
Aci ai n- Porras acknow edges that his argunent is forecl osed

by Al nendarez-Torres v. United States, 523 U S. 224 (1998), but

asserts that the decision has been cast into doubt by Apprendi v.

New Jersey, 530 U. S. 466, 490 (2000). He seeks to preserve his
argunent for further review Apprendi did not overrule

Al nendar ez- Torres. See Apprendi, 530 U S. at 489-90; United

States v. Dabeit, 231 F.3d 979, 984 (5th Gr. 2000). This court

must follow Al nendarez-Torres “unless and until the Suprene Court

itself determnes to overrule it.” Dabeit, 231 F.3d at 984
(internal quotation marks and citation omtted).
Accordingly, as Aciain-Porras’s sole argunent on appeal is

forecl osed, the district court’s judgnent is AFFI RVED



