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PER CURI AM *

This court affirmed Hector Rubio’s conviction for possession
wth intent to distribute in excess of 1,000 Kkilograns of
marijuana, in violation of 21 U S.C. § 841(a)(1) and (b)(1)(A), and
his 135-nonth sentence. United States v. Rubio, 03-40837, 2004 W
886339 (5th Cir. 27 April 2004). The Suprene Court granted Rubio’s
petition for wit of certiorari and for |eave to proceed in form

pauperis (IFP); vacated our previous judgnent; and renmanded the

Pursuant to 5THGOR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



case for further consideration in the light of United States v.
Booker, 543 U S, 125 S C. 738 (2005). Rubio v. United
States, 125 S. C. 1005 (2005). W requested, and received,
suppl enental briefs addressing the inpact of Booker. Havi ng
reconsidered our decision pursuant to the Suprene Court’s
instructions, we reinstate our judgnent affirm ng the conviction
and sentence.

For the first tinme in his petition for wit of certiorari,
Rubi o chall enged the constitutionality of his sentence, based on
the then-recent holding in Blakely v. Washington, 542 U S |
124 S. . 2531 (2004), because he was sentenced based on a drug
quantity neither pleaded to, nor found by, a jury. Absent
extraordi nary circunstances, we wll not consider a defendant’s
Booker-related clains presented for the first tinme in a petition
for wit of certiorari. United States v. Taylor, _ F.3d :
2005 W 1155245, at * 1 (5th Gr. 17 May 2005).

Rubi o has present ed no evi dence of extraordi nary
ci rcunst ances. Furthernore, because Rubio did not raise his
Booker-clains in district court, any reviewwould be only for plain
error. See United States v. Mares, 402 F.3d 511, 520 (5th Gr.
2005), petition for cert. filed, (U S. 31 Mar. 2005) (No. 04-9517).
As Rubi o concedes, his clainms would fail the third prong of plain-
error review because he does not show any error affected his

substantial rights; he nakes no “showing that the error



affected the outcone of the district court proceedings”. |Id. at
521 (quotation omtted). (Along this line, Rubio contends: the
district court commtted “structural error” when it sentenced him
under a nmandatory guidelines system and prejudice to his
substantial rights should therefore be presuned. As he recogni zes,
however, our court has rejected this contention as inconsistent
wi th Mares. See United States v. Malveaux, 03-41618, 2005 W
827121, at n.9 (5th Gr. 11 April 2005) (unpublished). He raises
t he Booker-issue only in order to preserve it for possible further
review by the Suprene Court.) |In sum because he fails plain-error
review, Rubio falls far short of showng the requisite
extraordi nary circunstances.
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