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PER CURI AM *

Hect or Rubi o appeals his conviction, followng a jury trial,
of possession with intent to distribute in excess of 1,000
kil ograns of marijuana, in violation of 21 U S. C. 8§ 841(a)(1) and
(b)(1)(A). Rubio was sentenced, inter alia, to a 135-nonth prison
term He challenges the sufficiency of the evidence to support his
conviction (on two bases), the adm ssion of drug courier profile

testinony, and the Governnent’s closing rebuttal remarks.

Pursuant to 5THGOR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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Rubio’s first basis for the sufficiency challenge is that the
evi dence was insufficient to support the know edge el enent of his
conviction. Anpong other evidence, Rubio was stopped at a border
checkpoint driving a tractor-trailer that he owned; in the back of
the trailer, amd scattered produce, was nore than 5000 pounds of
marijuana, worth approximately $4.3 mllion; when stopped, he
wat ched the drug-sniffing dog in a fashion which nade the Border
Patrol Agent suspicious; he lied to the Agent about whether he had
observed his trailer being | oaded; the bills of |ading had an non-
existent address; and he was wunable to produce a neans of
contacting the person to whom he was delivering the produce. The
evidence, viewed in the requisite light nost favorable to the
verdict, was sufficient for a jury to reasonably infer Rubio’ s
guilty know edge. See United States v. Chavez, 119 F.3d 342, 347
(5th Gr.), cert. denied sub nom Rodriguez-Guerra v. United
States, 522 U. S. 1021 (1997); United States v. Ri chardson, 848 F. 2d
509, 513 (5th Cr. 1988); United States v. Ranpbs-Garcia, 184 F.3d
463, 466 (5th Cir. 1999).

The second basis for the sufficiency challenge is the claim
that the Governnent did not prove beyond a reasonabl e doubt that
Rubi o knowi ngly possessed the particular type (marijuana) and
quantity (nore than 1000 kil ogranms) of controlled substance at
i ssue. Rubi o concedes that this claimis foreclosed by United

States v. Ganez-CGonzalez, 319 F.3d 695, 700 (5th Cr.), cert.
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denied, 123 S. C. 2241 (2003). He presents it only to preserve it
for further possible review

Rubi o maintains the district court abused its discretion in
allowing drug courier profile testinony from a Drug Enforcenent
Agency (DEA) Agent. FeD. R Evib. 103; United States v. Jackson, 50
F.3d 1335, 1340 (5th Cr. 1995) (evidentiary rulings reviewed for
abuse of discretion). The Governnent theorized that Rubio could
not afford to pay cash for the tractor-trailer and a drug
organi zati on gave himthe noney to purchase it for his use, wth
t he understandi ng that when called upon, he nust transport drugs
for the organization. The DEA Agent testified in support of this
theory. He testified, in pertinent part:

| know of a couple of instances where the drug

organi zations actually purchase 18 wheel ers,

tractor and trailers, for the drivers to all ow

them to drive the tractor-trailer when they

need it. But when the drug organi zations cal

them they will actually run | oads of drugs

for these organi zations.
(Enphasi s added). These two instances were in the 70 to 100 cases
t he DEA Agent had wor ked.

An experienced Agent may testify as to the significance of
certain conduct or nethods of operation that are unique to the drug
busi ness, “as such testinony often is helpful in assisting the
trier of fact to understand the evidence”. United States V.

Washi ngton, 44 F.3d 1271, 1283 (5th Cr.), cert. denied, 514 U S

1132 (1995); see also United States v. Ramrez-Vel asquez, 322 F. 3d
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868, 879 (5th Cr.), cert. denied, 124 S. C. 107 (2003). On the
ot her hand, the Governnent cannot use the Agent’s testinony in
order to prove guilty know edge. See United States v. Mendoza-
Medi na, 346 F.3d 121, 129 (5th Cr. 2003), cert. denied, 124 S. O
1161 (2004); Ram rez-Vel asquez, 322 F.3d at 879; United States v.
CQutierrez-Farias, 294 F. 3d 657, 663 (5th Cr. 2002), cert. denied,
537 U.S. 1114 (2003). It does not appear that such an attenpt was
made. But, even assum ng arguendo that the DEA Agent’s testinony
indirectly inferred guilty know edge of Rubio and, as a result, the
district court abused its discretion in admtting that testinony,
this error was harm ess. See Washi ngton, 44 F. 3d at 1283; Mendoza-
Medina, 346 F.3d at 129; Ramrez-Velasquez, 322 F.3d at 879;
Qutierrez-Farias, 294 F.3d at 663.

Rubio’s final contention is that there was prosecutorial
m sconduct as a result of certain comments nade by the Governnent
in closing argunent. As Rubi o concedes, because he did not object
at trial, reviewis only for plain error. Based upon our revi ew of
the record, there was no reversible plain error. United States v.
Gal | ardo- Trapero, 185 F.3d 307, 322 (5th Cr. 1999), cert. denied
sub nom Hernandez v. United States, 528 U S. 1127 (2000).

AFFI RVED



